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From the Chair
By Jennifer A. Pratt

Keep up to date by visiting the Taxation Section's webpage:
www.msba.org/sec_comm/sections/taxation

And, follow us on Facebook!
www.facebook.com/groups/107715645931059

This year we plan to host 
an educational program 
in the winter and a joint 
program in the spring time.  
I encourage everyone to 
attend these programs; 
first, they are free to our 
members and are a benefit 
to you for joining our 
section, second, and most 
important, I have found 
throughout my career that 
these networking opportunities are really an invaluable part 
of building my network and enhancing my overall satisfaction 
with the practice of law.  If you are in-house, you may have an 
opportunity to meet someone at the Comptroller’s office that 
you deal with on a regular basis or perhaps someone from the 
IRS office that you have been on the other end of the phone 
line discussing issues.  I encourage everyone to take the time 
to attend the events offered to our members to build these 
relationships and gain a better understanding of the scope and 
complexity of your fellow tax section members.

(continued on Page 10)

As I began to prepare to write my first article as your Chair 
of the Tax Section, I took the time to review prior editions of 
Tax Talk and I was impressed by the breadth of our collective 
knowledge covering the various tax practices.  I am excited 
to serve as your 2014-2015 Chair of this diverse section 
that has practitioners that cover all aspect of tax practice 
and procedure, estate planning, tax controversy, state and 
local tax, employee benefits, non-profits and more.  We have 
private practice attorneys, attorneys that practice with the IRS 
and the Maryland Comptroller, in-house attorneys, attorneys 
that are teaching at the two law schools in Maryland, and 
attorneys serving in many other interesting roles.  I am also 
enthusiastic about the interest and involvement of younger 
lawyers in our section and we plan to continue to engage our 
younger colleagues during the year with networking events 
and mentoring opportunities in an effort to build strong 
relationships within our section.

As a member of the Tax Section, there are many opportunities 
to network with your peers from our annual Tax Networking 
Night typically held in November, and this year being held on 
November 13, 2014 at the Diamondback Tavern in Ellicott 
City, to our annual Shulbank dinner typically held in mid-May.  
In addition, we have other opportunities throughout the year to 
meet colleagues face-to-face to network, share ideas and learn 
about topics of interest.  

www.msba.org/sec_comm/sections/taxation
www.facebook.com/groups/107715645931059
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The Research & Development Tax Credit:
Underclaimed And Misunderstood

By Ben A. Kaplan

Many small and medium 
sized companies do not 
realize that they can cre-
ate significant additional 
business value by con-
necting their day to day 
activities with the R&D 
tax credit. Evolutionary 
improvements in their 
products or processes may 
qualify for the research 
credit. The purpose of the 
R&D tax credit is to en-
courage technological 
innovation by rewarding 
experimentation (includ-
ing failure). The intent of 

this article is to educate attorneys about the R&D tax credit so 
they can unlock business value for their clients. 

The federal R&D tax credit1 gives taxpayers conducting 
qualified research the ability to claim a research credit of 9.12 
percent or 13 percent of incremental R&D spending in order 
to lower their regular federal income tax bill. Many states 
have their own version of the research credit. Some states 
have refundable credits. 

At the federal level, $9.2 billion3 of R&D credits was claimed in 
2011 (the last year for which statistics are available). An analysis 
of National Science Foundation statistics4 shows that another 
$3-4 billion in R&D credits could have been claimed. Many 
taxpayers that engage in eligible activity erroneously disqualify 
themselves from claiming the R&D tax credit because of various 
misconceptions, 10 of which are listed later in this article.  

In order to qualify for the research credit the claimant must 
satisfy four criteria5:

1.  Attempt to develop a new or improved product, process 
or other business component  
2. Employ scientific or technological principles in the 
above activity 
3. Possess an element of technical uncertainty at the 
outset with regard to either capability, or method or design6 

in the development or improvement effort
4. Engage in a systematic process of experimentation 
that attempts to resolve the above technical uncertainty

The federal research credit is for increasing research activity 

which presupposes a base amount. There are two options for 
calculating a base amount: (1) the regular method or (2) the 
alternative simplified credit (ASC) method. Under the regular 
method the base amount can never be less than 50% of the 
current year’s qualified research spending and can never be 
more than 16% of the prior 4 year average gross receipts.7 
Under the ASC method the base amount is 50% of the prior 3 
year average of qualified research spending. 

The credit amount under the regular method is 13% of the 
current year’s spending in excess of the regular base amount. 
The credit amount under ASC is 9.1% of the current year’s 
spending in excess of the ASC base amount.2

On June 3, 2014 the IRS issued TR § 1.41-9T which now 
permits taxpayers to file amended claims using the ASC 
method. This supersedes the previous regulation which 
prohibited the filing of amended claims using the ASC 
method (taxpayers were always permitted to file amended 
claims using the regular method).  However, taxpayers cannot 
amend previous returns and change from the regular method 
to the ASC method. Also, a member of a controlled group may 
not file an amended return using ASC if any member of the 
controlled group previously claimed the credit using the regular 
method. The new regulation permits taxpayers to amend prior 
years as long as the statute of limitations is open. 

Many taxpayers that are eligible mistakenly disqualify 
themselves from claiming the R&D tax credit because of one 
or more of the following myths:

Myth #1:  The R&D tax credit is only for taxpayers that 
invent something revolutionary.
Fact:  TR §1.41-4 (a)(3)(i) states: “Research is undertaken 
for the purpose of discovering information if it is intended 
to eliminate uncertainty concerning the development or 
improvement of a business component. Uncertainty exists if 
the information available to the taxpayer does not establish 
the capability or method for developing or improving the 
business component, or the appropriate design of the business 
component.”

Note there is no defined quantum of uncertainty. • 

Myth #2:  The R&D tax credit is only for taxpayers 
engaged in basic research.

(continued on Page 11)
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2014 Advanced Tax Institute 

COMPLEX TAX LAWS CHANGE ALL THE TIME - THE TAX STRATEGY YOU GIVE 
YOUR CLIENTS MUST CHANGE WITH IT. Sponsored by the MSBA Section of Taxation 
Law, the Advanced Tax Institute (ATI) is the annual “must attend” educational event for 
high-performing lawyers and CPAs who want to bring the best advice to their clients and 
their firms. On November 3rd – 6th, 2014 in Baltimore, MD you will get the in-depth update 
on new tax laws and regulations in each of these specific focus areas from nationally 
recognized practitioners:

Monday: Current Tax Issues and Business Tax
Tuesday: Estate Planning Tax Issues
Wednesday State and Local Tax Issues
Thursday: Tax Issues in Real Estate and Partnerships

Click here to register and learn more information.

 

 

https://msba.inreachce.com/Details?resultsPage=1&sortBy=&mediaType=b61c17c6-8d3b-4a49-a7e4-38125b7fa596&groupId=151d38ef-9add-4851-933b-3bf4c1f837b6
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THE TAXATION SECTION OF THE MARYLAND STATE BAR ASSOCIATION
PRESENTS THE FOURTEENTH ANNUAL

TAX PROFESSIONALS’ NETWORKING NIGHT
Thursday, November 13, 2014

6:00 p.m. - 9:00 p.m.
The Diamondback Tavern
3733 Old Columbia Pike

Ellicott City, Maryland 21043
www.diamondbacktavern.com

The Diamondback Tavern is on Old Columbia Pike on the left side.  The main parking lot is back down on Main Street right after the light 
to Old Columbia Pike.  Please see the website above for more detailed directions.

The Section thanks the following firms for their generous donations to help underwrite this evening: 

Kelly | Dorsey P.C. Levy, Mann, Caplan, Hermann & Polashuk, LLP
Rosenberg | Martin | Greenberg, LLP Whiteford, Taylor, & Preston L.L.P.
Stein, Sperling, Bennett, De Jong, Driscoll & Greenfeig, P.C. Frost & Associates, LLC
Paley, Rothman, Goldstein, Rosenberg, Eig, & Cooper, LLC Miles & Stockbridge P.C.
Gordon, Feinblatt, Rothman, Hoffberger & Hollander, LLC Selzer, Gurvitch, Rabin, Wertheimer, Polott & Obecny, P.C.
Venable, LLP Longman & Van Grack, LLC

Space is limited – Order your tickets now!!
There will be an OPEN BAR, BOUNTIFUL FOOD & DOOR PRIZES!!!

TAX SECTION MEMBERS: $20 | NON-MEMBERS/GUESTS: $25 | STUDENTS: $10

TAXATION SECTION- TAX PROFESSIONALS’ NETWORKING NIGHT

Name: ________________________________________ Phone:_________________________ Fax: ______________________

Firm:___________________________________________________ Email: ____________________________________

Address:_____________________________________________________________________

Please reserve:

____member tickets Name of members attending______________________________________________________
@ $20

______non-member Name of non-members attending___________________________________________________
tickets @ $25 

_____________________________________________________________________________

_____student tickets Name of students attending_______________________________________________________
@ $10

_____________________________________________________________________________

_____total tickets Total Amount: $_____________

(credit cards only) No. of Kosher Meals__________
RETURN BY NOVEMBER 7TH TO INCLUDE: check payable to MSBA or credit card information:
Maryland State Bar Association Name on card:_______________________________________
520 W. Fayette Street Card number:________________________________________
Baltimore, MD 21201 VISA______MC_____DIS______EXP Date_____/_____Sec. Code______

Billing Address:__________________________________________________
FAX TO: 410-685-1016 Cardholder Phone Number:_______________________________________
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(continued on Page 12)

What Every Attorney Needs to Know  
About IRS Tax Liens

By John Pontius

The IRS is authorized 
to file tax liens against 
taxpayers who do not 
pay their taxes.  The 
lien attaches to all of a 
taxpayer’s property at the 
time the lien is filed as 
well as all subsequently 
acquired property.  This 
includes real estate, 
personal property and 
financial assets.  A lien 
typically becomes an 
issue if a taxpayer wants 
to sell their house or 
secure financing for the 
purchase of a new home.  
A lien is different from a 

levy which seizes personal property to collect on a tax debt.  The 
IRS is authorized to file tax liens after taking the following steps.  

First, a tax assessment must be made.  This can be from a 
taxpayer filing a tax return or an IRS audit.  A tax assessment 
also occurs when the IRS prepares a substitute for return in 
the case of a taxpayer who did not file a return but had a filing 
obligation.  Second, the IRS will send the taxpayer a notice of 
the tax bill and demand payment.  Third, the taxpayer does not 
fully pay the tax within 10 days.  Then an “assessment” lien 
arises without any further action by the IRS under Internal 
Revenue Code (“IRC”) Section 6321.  This is sometimes 
called a “secret” lien because only the IRS knows about the 
lien.  If the amount of the tax due is over $10,000 the IRS is 
more likely to file a Notice of Federal Tax Lien (“NFTL”).  
The NTFL is filed in the county courthouse where the taxpayer 
resides as well as any jurisdiction where the taxpayer owns real 
property and provides notice to creditors that the government 
has a legal right to the taxpayer’s property.  The NFTL filing 
generally gives the IRS priority against other creditors and in 
bankruptcy proceedings.  

The IRS will release the lien within 30 days after the taxpayer 
has fully paid the tax debt.  See IRC 6325(a).   However, a 
released lien will typically stay on a taxpayer’s credit report 
for seven years.  Generally speaking the IRS only has 10 
years to collect taxes after an assessment.  See IRC 6502.  
Note that the collection statute of limitation tolls during an 
Offer in Compromise, bankruptcy filings and Collection Due 

Process hearings.  After 10 years, the IRS can bring an action 
in federal district court to seek a judgment which will result 
in a further extension to the collection period; the length of 
the extension will vary based on local law.  See IRC 7401 and 
7403.  The IRS will modify the lien if it is in the best interest 
of the IRS and the taxpayer. 

A discharge from the tax lien removes specific property from 
the tax lien.  This option can be considered if it qualifies under 
IRC Section 6325(b).  To make the request for discharge, 
file Form 14135, Application for Certificate of Discharge of 
Property from Federal Lien.  If the IRS accepts the discharge 
from tax lien, it will provide the taxpayer with Form 669, 
Certificate of Discharge of Property from Federal Tax Lien.  
However, the tax lien will still be in effect on the taxpayer’s 
remaining property.

A subordination of the tax lien allows other creditors to move 
ahead of the IRS’ security interest.  See IRC Section 6325(d).  
Subordination may make it easier to get a loan or a mortgage.  
The IRS will maintain its security interest position with the 
remaining creditors.  To request subordination, file Form 
14134, Application for Certificate of Subordination of Federal 
Tax Lien.  Upon acceptance of the subordination the IRS will 
issue Letter 4053, Conditional Commitment to Subordinate 
Federal Tax Lien and Form 669, Certificate of Subordination 
of Property from Federal Tax Lien.

IRC Section 6323(j) provides for the withdrawal of the tax lien 
for individuals, businesses with only income tax liabilities and 
closed businesses with all types of taxes.  This removes the 
public NFTL as if it were filed in error.  This is the best option 
for taxpayers because they can sell assets or secure financing 
without the burdens of a tax lien.  Withdrawal of a tax lien may 
be more difficult if the tax debt is large.  Please note that after 
any lien modifications the taxpayer is still liable for the taxes.  

The IRS will withdraw the NFTL if the tax liability has been 
satisfied and the lien has been released.  Additionally the taxpayer 
must be in filing and payment compliance for the last three years.  

Alternatively, the IRS will withdraw a tax lien if the taxpayer 
owes $25,000 or less.  If the taxpayer owes more than $25,000, 
the balance can be paid down to $25,000 before requesting 
withdrawal of the NFTL.  The taxpayer must enter a direct 
debit installment agreement to full pay the taxes within the 
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The Stars Came Out At The 
2014 Maryland Bar Convention Tax Section Program

By David Polashuk

On Friday, June 13, 2014, at the MSBA 
Annual meeting in Ocean City the MSBA 
Tax Section presented a program on 
real life tax problems of famous people 
and suggestions on resolving them. The 
program, which was chaired by Keith 
Blair and David Polashuk, contained 
several skits on real life tax problems 
of famous people specifically: Al 
Capone, Willy Nelson, Nicholas Cage, 
and Wesley Snipes. The various cases 
highlighted different types of tax issues 
including tax evasion by Al Capone, 

tax shelters/collection issues of Willy 
Nelson, criminal/tax protester issues 
of Wesley Snipes, and tax collection 
matters involving Nicholas Cage. 

We were lucky enough to have an 
excellent panel made up of Paula 
Junghans, David Irwin, and Glen 
Frost, who provided analysis on each 
of the cases. David Dejong, Katrina 
Kamantauskas-Holder, Kaitlyn 
Loughner, and David Polashuk 
provided the acting talent (or lack 
thereof) and David Polashuk served as 
the moderator. 

Overall the program was extremely 
entertaining, informative, and successful.

Please plan early to attend next year’s 
program which again promises to 
be informative and fun. The MSBA 
convention in June is an excellent way 
to kick off the summer. 

The Maryland State Bar Association’s Taxation Section Council 
is always seeking articles for Tax Talk, the quarterly newsletter 
for the Taxation Section.  Tax Talk features articles on recent 
events, activities, topics of interest and member news that are 
relevant to Taxation Section members.  

If you would like to contribute an article for publication in the 
newsletter, please contact Elizabeth Shaner, Newsletter Editor,  
at eshaner@rosenbergmartin.com.  The editors reserve the right 
to edit, accept or reject prospective materials in accordance 
with their editorial judgment.

Writers Wanted!

Mr. Polashuk is a 1989 graduate of 
the University of Maryland School 
of Law where he was admitted to the 
Order of the Coif for graduating in 
the top ten of his law school class. Mr. 
Polashuk passed the CPA exam in 1981. 
Mr. Polashuk practices in the area of 
Federal and State Tax Controversy, 
Tax Crimes, and Business Litigation 
and Planning. He has been recognized 
numerous times as a Maryland "Super 
Lawyer" in Baltimore Magazine and 
as a "Smart Lawyer" by Smart CEO 
Magazine. He a member of the Maryland 
State Bar Association Tax Council and 
is a former Chairman of the American 
Bar Association Tax Section's Taxpayer 
Bill of Rights Task Force, as well as a 
member of the American Association 
of Attorney-CPAs. Mr. Polashuk is a 
frequent lecturer on State and Federal 
Tax procedures.
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IRS Simplifies Tax-Exemption  
Application for Charities

By Seth J. Groman

This summer, the IRS introduced a new, 
shorter application form for small charities 
seeking 501(c)(3) tax-exempt status. The 
new Form 1023-EZ is just 3 pages long, 
a significant reduction from the 26 page 
“traditional” tax-exemption application. 

The IRS anticipates that as many as 70 
percent of all applicants will qualify to 
use the new simplified form. In order 
to use the new form, an organization 

must certify that it satisfies certain 
requirements including having gross 
receipts of $50,000 or less and assets 
of $250,000 or less. Organizations 
that are ineligible to use the new form 
include: foreign entities; entities that 
are not corporations, unincorporated 
associations, or trusts; and churches, 
schools, and hospitals. Form 1023-EZ 
may only be filed electronically and the 
submission fee is $400. 
The new application form has sped 
up the application process for smaller 
organizations and allowed the IRS to 
devote more resources to reviewing 
applications from more complex 
organizations.  Previously, the 
average age of pending tax-exemption 
applications was approximately nine 
months, though it was not unheard of 
for an organization to have to wait well 
over a year before the IRS assigned its 
application to an agent for consideration. 
Since the Form 1023-EZ was released, 
the average age of pending applications 

Extra copies of  

Maryland Tax  
Practitioner’s  

Handbook  
Summer 2014  

edition 
are available.

Email Elizabeth Shaner at 
eshaner@rosenbergmartin.com

to request a copy.

has decreased to three months with 
some organizations receiving a decision 
in about one month. 

Seth J. Groman is an associate in 
Rosenberg Martin Greenberg’s Tax 
Department. His practice focuses on 
a broad array of matters involving 
federal, state and local taxation in 
both transactional and estate planning 
contexts. Seth has advised clients on 
the tax issues involved in such areas as 
forming a new business, mergers and 
acquisitions, S Corporations and LLCs, 
and international taxation. In addition 
to his work with for profit client, Seth 
has counseled established tax exempt 
organizations as well as non-profit entities 
seeking tax-exempt status. Seth also 
has extensive experience representing 
commercial clients in real property tax 
assessment appeals in Maryland. 
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Federal Tax Update 
April-June, 2014

By David S. De Jong

INDIVIDUALS
In Eram v. 
Commissioner, TC 
Memo 2014-60, the 
Tax Court determined 
that a naturalized US 
citizen born in Iraq 
who returned there as 
a translator and who 
kept no real estate in 
the United States had 
his tax home in Iraq.

In Tolin v. 
Commissioner, TC 
Memo 2014-65, the 
Tax Court found 

that a lawyer spent more than 500 hours each year in a side 
horse breeding and racing activity, permitting deduction of 
the losses; he produced convincing telephone records, credit 
invoices and other contemporaneous materials.

In Gragg v. United States, 113 AFTR2d 2014-1647, a California 
Federal District Court agreed with an earlier decision of the 
Tax Court that a real estate professional with over 750 hours in 
real estate constituting more than in any other activity must still 
establish material participation in each rental real estate activity 
(or all of them in the aggregate if an election has been made) 
in order to deduct losses against nonpassive income; the Court 
also rejected after the fact estimates as within the “reasonable 
means” standard of establishing the extent of participation.

In Herwig v. Commissioner, TC Memo 2014-95, the Tax 
Court determined that unused passive losses that were carried 
forward could not be used in the year of foreclosure on a 
property where there remained action for a deficiency and 
a counterclaim by the individual; the Court indicated that 
the unused losses are properly claimed in the year of the 
final accounting of the gain or loss (the Court also accepted 
imposition of the accuracy penalty).

In Debough v. Commissioner, 142 TC No. 17, the Tax Court 
determined that an individual who sold his primary residence 
in an installment sale and excluded gain but then reacquired it 
upon default could not utilize the exclusion when the property 
was not resold within one year after the reacquisition date 
as the seller is taxed on gain attributable to the payments 
received before repossession. (continued on Page 13)

In Boree v. Commissioner, TC Memo 2014-85, the Tax Court 
found that two individuals had ordinary income rather than 
capital gain when they sold off a majority of 2,000 acres of 
originally undeveloped land to a developer but had developed 
a road, executed a declaration of covenants and sold off a 
number of individual lots prior to the major transaction.

In Hoang v. Commissioner, 113 AFTR2d 2014-1982, the 
Eleventh Circuit Court of Appeals agreed with the Tax Court 
that the full $15 million in proceeds from stock sales was 
subject to tax where the individual could produce no specific 
evidence of cost basis.

In Reddam v. Commissioner, 113 AFTR2d 2014-936, the 
Ninth Circuit Court of Appeals agreed with the Tax Court 
that an executive’s “investment” in a “tax and investment 
program” marketed by KPMG had no valid business purpose 
and was motivated solely by tax benefits; the Court denied 
the taxpayer an enhanced basis in excess of $40 million in a 
complex situation which kept the underlying income offshore 
but purportedly permitted the basis increase.  

In Johnson v. Commissioner, TC Memo 2014-67, a deduction 
for purported alimony payments was denied as the payments 
stopped not only on the death of either party or the remarriage 
of the recipient spouse but also upon the youngest child 
graduating high school; the Court noted that any stated child-
related contingency shifts the tax treatment from alimony to 
child support.

In Baur v. Commissioner, TC Memo 2014-117, the Tax Court 
refused to accept a state court modification as a “scrivener 
error” a change in a Court Order deleting retroactively any 
reference to child support in an Order that originally included 
both child support and spousal support.

In Palmer Ranch Holdings, Ltd. v. Commissioner, TC Memo 
2014-79, the Tax Court agreed with the taxpayer that the 
value of a conservation easement, determined by comparing 
the value of the underlying property before and after the 
donation, is computed based on “highest and best use” of the 
property which in this case was 360 dwelling units because of 
the likely ability to rezone and not based on the current use.

In Whitehouse Hotel LP v. Commissioner, 113 AFTR2d 
2014-2489, the Fifth Circuit Court of Appeals agreed with the 
Tax Court that the proper deduction for a façade conservation 
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Federal Tax Update 
July-September, 2014

By David S. De Jong

INDIVIDUALS
In Topsnik v. Commissioner, 143 TC No. 12, the Tax Court 
determined that a resident alien with a “green card” cannot 
informally abandon such status but may only do so by formal 
procedures involving completing a form for filing with 
Immigration and Naturalization Service or a consular officer.

In Cortes v. Commissioner, TC Memo 2014-181, the Tax 
Court determined that a church pastor who signed a vow of 
poverty and created a corporation to receive his paychecks 
from which he could draw on an “as needed” basis did not 
shift income away from him at the time of the diversion.

In Cosentino v. Commissioner, TC Memo 2014-186, the Tax 
Court stated that damages for bad tax advice are generally 
nontaxable, the exceptions being when the loss was previously 
deducted or to the extent the loss did not actually occur; where 
damages were sought in the amount of $641,000 and the 
settlement was for $375,000, a proration of the taxable and 
nontaxable portions was required based on the comparative 
numbers in the Complaint.

In Shanker v. Commissioner, 143 TC No. 5, the Tax Court 
found that a $563 “thank you point” reward from Citibank 
evidenced by a 1099 was taxable; the Court indicated that a 
premium for making a deposit is different than frequent flyer 
miles which IRS has indicated that it will not seek to tax.

In Williams v. Commissioner, TC Memo 2014-158, an attorney 
who also conducted an inherited telephone skills training 
business was required to segregate an airplane charter activity 
into a passive rental rather than combine it on a Schedule C with 
the training business, thereby “creating” a passive activity.

In Wade v. Commissioner, TC Memo 2014-169, the Tax Court 
determined that the founder of two manufacturing companies 
continued to materially participate after his son took over 
running the companies, having proven “regular, continuous 
and substantial” participation.

In Schumann v. Commissioner, TC Memo 2014-138, the Tax 
Court determined that an individual who made in excess of $6 
million in wages over two years could not be a qualified real 
estate professional although he owned two commercial rental 
properties, 12 residential rental properties, an airplane hangar 
and two apartments on a cruise ship; the taxpayer claimed that 
he did little work for the businesses from which he was paid.
In Bunch v. Commissioner, TC Memo 2014-177, the Tax Court 

determined that a married couple who lent money to a company 
which in turn loaned to real estate developers claimed a loss too 
soon notwithstanding the bankruptcy of the debtor company; at 
the time of the filing, the debtor had significant assets and the 
taxpayer received two interim distributions.  

In Halbig v. Burwell, 114 AFTR2d 2014-5225, the US Court 
of Appeals for the DC Circuit reversed a DC Federal District 
Court  and determined that the individual health care premium 
tax credit is limited to insurance purchased on an Exchange 
established by a state and not one established by the federal 
government for residents of a state that did not establish 
an Exchange, the effect being to create more exemptions 
from the individual mandate as the cost rises in relation to 
income; on the same day, the Fourth Circuit Court of Appeals 
sustained a decision of a Virginia Federal District Court in 
King v. Burwell, 114 AFTR2d 2014-5259, which reached the 
opposite conclusion.

In LeBeau v. Commissioner, TC Memo 2014-198, the Tax 
Court held that construction and maintenance costs of a 
swimming pool for “weight loss” purposes were not deductible 
as a medical expense; even if the pool had been prescribed for 
a specific ailment, the Court noted that the taxpayer failed to 
show the extent to which the home increased in value as only 
the excess could potentially be deductible.

In Schmidt v. Commissioner, TC Memo 2014-159, the Tax 
Court permitted a developer to claim a conservation easement 
on a 40-acre parcel but reduced the value of the easement by 
one-third from the amount claimed.

In Zarlengo v. Commissioner, TC Memo 2014-161, the Tax 
Court determined that a deduction for a façade conservation 
easement could only occur in the year when it is recorded 
where the state statute (in this case New York) requires 
recordation to be effective; other conveyances under state 
law did not need to be recorded and would be effective on 
execution of the actual documents.

In Miller v. Commissioner, TC Summary Opinion 2014-74, 
a non-owner who was the only New York employee of a Los 
Angeles company and worked from her studio apartment 
shown on the company’s website as the local address of the 
business was permitted to claim an office in home deduction 
for one-third of the apartment notwithstanding de minimis 

(continued on Page 17)
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From the Chair...
(continued from Page 1)

Jennifer A. Pratt
Chair, Taxation Section

Maryland State Bar Association

During the new Chair initiation that I attended in the summer 
with the Maryland Bar Association, there was a lot of 
discussion about young lawyers and looking to the various 
sections as a way for those younger lawyers to learn about 
new topics and gain assistance as they embark on the new 
practice of law.  However, as the political climate continues 
to change and the prospect of sweeping tax reform continues 
to be discussed I hope that we all can turn to our fellow tax 
section members to discuss the emerging legislation, whether 
it be new Maryland law coming into effect this year or changes 
with the Federal taxing scheme, and learn from each other and 
gain perspective and knowledge from each other.  Therefore, 
I am committed to help build camaraderie in our section and 
help build rapport with other sections of the Maryland Bar 
Association as well.  

I would like to close with thanking those tax section members 
that worked tirelessly on some of our programs at the end of 
term, particularly I would like to thank Andrew “Jay” Maschas 
and Beverly Winstead for their work on the annual Shulbank 
Dinner held last May with the National Taxpayer Advocate, 
Nina Olson delivering an engaging keynote address.  I would 
also like to thank those members that worked diligently on 
the annual meeting program in Ocean City.  David Polashuk, 
Kaitlyn Loughner, David DeJong, Katrina Kamantauskas-
Holder, and Glen Frost put on a terrific program that was 
filled with music, laughs and a lot of valuable information.  I 
want to thank all of our tax section council members for their 
volunteer hours and hard work to help put on our programs 
and keep our section running smoothly.  As I look to the new 
term I want to thank Robb Longman for his efforts and hard 
work last year as the Secretary/Treasurer of our section, and 
I want to welcome Jay Maschas to his new role as this year’s 
current Secretary/Treasurer.  I look forward to working with 
Robb and Jay during my term this year.  Last and certainly not 
least, I am grateful for all the hard work of our immediate past 
chair, Paul Marcotte, Jr.  Paul served our section well last year 
and he was able to accomplish some great feats, including 
putting on a terrific symposium with national speakers, 
getting Maryland Taxes on-line and updated and leading our 
section with energy and enthusiasm.  I am looking forward a 
productive year and encourage you to reach out to me if you 
have any questions or concerns or if I can be of any assistance 
to you over the course of this next term.

Jennifer A. Pratt is a partner at Venable, LLP. Ms. Pratt 
assists clients with estate planning, charitable giving, and 
business continuity planning while minimizing estate, gift and 
generation-skipping transfer tax exposure. She is experienced 
in the administration of decedent’s estates and the preparation 
of wills, trusts, both revocable and irrevocable, durable powers 
of attorney, advance directives and the incorporation and 
application for exemption for Private Foundations. Ms. Pratt 
assists clients and business owners with business succession 
planning and documents related to business tax planning. Ms. 
Pratt is also experienced in drafting Pre-Marital Agreements 
and Post-Marital Agreements. 
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researCh & Development...
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Fact:  TR §1.41-4 (a)(3)(ii) states: “A determination that 
research is undertaken for the purpose of discovering 
information that is technological in nature does not require 
the taxpayer be seeking to obtain information that exceeds, 
expands or refines the common knowledge of skilled 
professionals in the particular field of science or engineering 
in which the taxpayer is performing the research.”

Of course a taxpayer cannot turn their back on publicly • 
available information and claim uncertainty.  

Myth #3:  The R&D tax credit is not available to taxpayers 
that fail in their research efforts.
Fact:  TR §1.41-4 (a)(3)(ii) states: “In addition, a determination 
that research is undertaken for the purpose of discovering 
information that is technological in nature does not require 
that the taxpayer succeed in developing a new or improved 
business component.” 

The research credit is an efforts based credit not a • 
success based credit.

Myth #4:  The R&D tax credit won’t help my client 
because my client is not profitable.
Fact:  The federal R&D credit is not refundable, it can only 
be utilized as a credit against regular income taxes. However, 
26 USC §39 (a) (1) provides that 
business credits can be carried back one year and carried 
forward 20 years. 

In addition, some states provide for refundable credits. • 
Maryland has a refundable credit for small business. 
See Md. Tax-Gen. Code Ann. § 10-721(a)(7) & (d)(2). 
Virginia’s credit is refundable without restriction. Va. 
Code. Ann. § 58.1-439.12:08 F. Delaware’s credit is 
not refundable but a small business credit is double the 
credit rate of a large business (20% vs. 10%). See 30. 
Del. C. § 2070 (b)(2). 

Myth #5:  The R&D tax credit is only for big companies.
Fact:  There are no company size requirements; eligibility 
is solely based on activity. In 2011 about 14,672 companies 
claimed the credit. Fifteen percent of the claimants had 
revenues under $25,000; 41% had revenues below $5 million. 

RECEIPTS   NUMBER OF CLAIMANTS
Under $25,000    2,155
Under $500,000   3,074
Under $1 million    3,434
Under $5 million   6,000
Under $10 million   7,412
Under $250 million  12,596
Total Claimants   14,672

Per IRS Statistics of Income (SOI)8

Myth #6:  The R&D tax credit is not available to my client 
because their research is funded by the government or 
other third party.
Fact:  If the taxpayer is (1) at financial risk and (2) retains 
substantial rights to the research, then the taxpayer is eligible 
to claim the credit. See TR. §1.41-4A(d) 

The taxpayer is considered at financial risk under a • 
fixed fee contract payment arrangement. See Geosyntec 
Consultants, Inc. v. United States, U.S. Dist. LEXIS 
140185 (2013) and Fairchild Indus., Inc. v. United 
States, 71 F.3d 868 (Fed. Cir. 1995). 
Substantial rights need not be exclusive rights. As long • 
as the taxpayer has the right to use the results of the 
research without payment the taxpayer has substantial 
rights. Lockheed Martin Corporation v. United States, 
210 F.3d 1366 (Fed. Cir. 2000). 

Myth #7:  The R&D tax credit won’t help my client with 
state taxes.
Fact:   About two-thirds of states offer an R&D tax credit. 
Some states provide refundable credits; others provide for 
carrying the credit forward. Most state eligibility requirements 
mimic federal eligibility requirements, though some may 
restrict, include or provide for enhanced credits for specific 
types of research. The most common differences between 
federal and state R&D credit computations relate to the credit 
rate and the base amount computations.

Myth #8:  The R&D tax credit is not a big deal since my 
client is already benefitting from a deduction.
Fact:   The credit is in addition to the deduction. The credit is a 
dollar for dollar reduction against regular income tax liability. 

Myth #9:  The R&D tax credit is for increasing research 
spending; since my client’s spending is flat, my client is 
not eligible.
Fact:  While it is true that the federal R&D credit does require 
increased spending, the increased spending is compared to a 
base amount. There are 2 alternate methods for computing 
the base. Under ASC the base is 50% of the prior 3 year 
average, so that in fact your client’s current year spending 
could actually be decreasing and they would still be entitled 
to a credit for the increment. 

Myth 10:  The R&D tax credit expired, so it’s too late. 
Fact:  The federal credit expired on December 31, 2013 but is 
not too late to claim the credit. One could always amend and 
claim prior years using the regular method. 
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tax liens...
(continued from Page 5)

researCh & Development...
(continued from Page 11)

earlier of 60 months or before the collection statute expires.  
The taxpayer must be in filing and payment compliance.  The 
taxpayer cannot have defaulted on the current or any previous 
direct debit installment agreement. After three consecutive 
direct debit payments, the taxpayer can file Form 12277, 
Application for Withdrawal of Filed Form 668(Y), Notice of 
Federal Tax Lien.  If the IRS agrees to withdraw the NFTL, 
it will send the taxpayer Form 10916 A, Withdrawal of Filed 
Notice of Federal Tax Lien After Release.  It is recommended 
that the taxpayer mails a copy of the Form 10916 A to the credit 
reporting agencies to improve the taxpayer’s credit report.  

The best advice is to avoid a federal tax lien by filing and fully 
paying the taxes on time.  If the taxpayer cannot fully pay the 
taxes, the IRS provides many payment options to settle the 
tax debt over time. 

John Pontius is an associate at Frost & Associates, a tax 
controversy law firm located in Annapolis, Maryland. If 
you would like additional information on the subject matter 
of this article, please feel free to visit the firm’s website:  
www.FrostTaxLaw.com.

Under a just released (June 3, 2014) regulation TR • 
§ 1.41-9T the IRS will now accept amended returns 
using the ASC method. 
Under Rev. Rul. 82-49 unclaimed credits from closed • 
years are not barred from open years.

The federal credit (in its present form) was first passed in 1986, 
the credit has always been temporary and has been renewed 
15 times, almost always retroactively. There are various bills 
pending in Congress for renewal. The House passed a bill 
making it permanent and increasing the credit rate to 13% 
from 9.1% using ASC and abolishing the regular method. The 
Senate Finance Committee passed legislation extending the 
credit for 2 years and permitting small businesses to use the 
credit against AMT and also to use the credit against payroll 
taxes. The credit is very likely to be renewed, given the current 
economic climate. 

State R&D credits remain in effect based on their • 
individual sunset provisions.

Talk with your clients and explore whether any of the above 
myths have discouraged them from claiming the benefits of 
the R&D tax credit. Suggest that they examine their business 
activities to see whether any activity satisfies the four 
eligibility criteria listed above. The areas typically overlooked 
are process improvements. It is not too late. Taxpayers may 
amend prior-year tax returns and retroactively claim the 
credit. The new regulation (TR § 1.41-9T) which now allows 
claimants to use the ASC method when amending prior years 
makes the credit even more accessible. Amended returns may 
invite IRS scrutiny but a well-documented study will sustain 
the refund claim. Additionally, many states permit amending 
prior-year tax returns and retroactively claiming the credit. 

Help your clients unlock the hidden business value of their 
activities by advising them on how to reduce their tax liability 
by claiming the research credit. 

Ben Kaplan is a Tax Director at McGladrey LLP with an MBA 
in Finance from New York University and a JD from Rutgers 
Law School Newark. He is barred in New York, New Jersey 
and the District of Columbia and admitted to the US Supreme 
Court and various other federal courts. He has over 30 years 
of financial experience. Ben has testified before Treasury 
and the IRS concerning the research credit regulations on a 
number of occasions. If you would like additional information 
on the subject matter of this article, please feel free to email 
Ben Kaplan at ben.kaplan@mcgladrey.com. 

Endnotes
1 26 USC § 41 Credit for Increasing Research Activities
2 Under ASC, if there are less than 3 prior years of research spending the 
credit rate is reduced to 3.9% (instead of 9.1%) of current year spending with 
no comparison to a base amount. 
3 Statistics of Income Tax Stats: Table 1. Corporations Claiming A Credit For 
Increasing Research Activities on Form 6765 Selected Items, by Sector Tax 
Year 2011
4 National Science Foundation, National Center for Science and Engineering 
Statistics; U.S. R&D Resumes Growth in 2011 and 2012, Ahead of the Pace of 
the Gross Domestic Product, Arlington, VA (NSF 14-307, December 2013). 
http://www.nsf.gov/statistics/infbrief/nsf14307/
5 Internal Use Software (IUS) requires the taxpayer to meet 3 additional eligibility 
criteria. IUS is software that is developed primarily for the taxpayer’s internal use 
(typically general and administrative functions such as payroll or bookkeeping) 
and is not part of a production process and is not part of jointly developed hardware 
and software and is not intended to be commercially sold or licensed or otherwise 
marketed for separately stated consideration to third parties.  
6 A patent (non ornamental) is a safe harbor for this requirement. 
7 Under the regular method the base years are either1984-1988, assuming the 
taxpayer had both gross receipts and qualified research expenditures in three of 
these five years, or actual post-1988 years when the firm had both gross receipts 
and qualified research expenditures. The relationship between gross receipts 
and qualified research expenditures in the base years establishes the fixed-base 
percentage. The fixed-base percentage multiplied by the average gross receipts 
for the prior four years equals the base amount. To the extent the current year’s 
qualified research spending exceeds the base amount, the taxpayer is eligible 
for the research credit. However for federal purposes the fixed base percentage 
can never exceed 16%. (Maryland does not cap the fixed base percentage). 
8 Statistics of Income Tax Stats: Figure B. Corporations Claiming a Credit 
for Increasing Research Activities; Number of Credit Claimants by Size of 
Business Receipts; Tax Years 1990-2011

http://www.FrostTaxLaw.com
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easement involving the New Orleans Ritz Carlton was $1.8 
million rather than the claimed $7.45 million but abated the 
penalties because qualified appraisers and competent tax 
professionals were utilized; in Scheidelman v. Commissioner, 
113 AFTR2d 2014-2591, the Second Circuit Court of Appeals 
agreed with the Tax Court that a façade conservation easement 
could not have reduced the value of a townhouse from 
$255,000 to $135,000 and denied a charitable deduction.

In 1770 Sherman Street, LLC v. Commissioner, TC Memo 
2014-124, the Tax Court agreed that a taxpayer lost a charitable 
deduction by failing to disclose the full consideration received in 
return which included a variance that was not valued in computing 
a charitable contribution of a conservation easement.

In Peters v. United States, 113 AFTR2d 2014-926, a Missouri 
Federal District Court held that condemnation rules do not 
apply to Court Orders directing specific enforcement of a 
contract of sale where the seller refused to honor a contract 
to convey the property which was ordered sold as the result 
of a tax lien.

In Richards v. Commissioner, TC Memo 2014-88, the Tax 
Court denied a real estate loan officer a deduction for employee 
business expenses which were reimbursable by the employer 
based on limitations tied to her revenue; the Court indicated 
that she did not submit evidence to show the nonreimbursable 
portion which would have been allowable as a deduction.

In Garza v. Commissioner, TC Memo 2014-121, in denying 
employee business expenses for local transportation, the Tax 
Court found contemporaneous substantiation of business 
usage through a calendar as unacceptable evidence as cars 
are “listed property;” however, in Baker v. Commissioner, TC 
Memo 2014-122, in the case of a truck which fell outside the 
definition of “listed property”, the Tax Court allowed about 
one-third of the deductions for truck expense claimed by a 
self-employed truck driver who kept no records.

In Harris v. Commissioner, TC Memo 2014-69, the Tax Court 
determined that a father, being the parent with whom the 
child spent the greater number of nights, was entitled to the 
dependency allowance notwithstanding an agreement which 
placed the child with the mother for the greater number of 
nights (the Court found that the parties had deviated from the 
Agreement on their own volition).

In Balestra v. United States, 113 AFTR2d 2014-887, the Court 
of Federal Claims denied an individual a refund of the social 
security tax paid on deferred compensation at the time of the 
accrual notwithstanding that the deferred compensation was 
never ultimately paid due to bankruptcy.

In Fact Sheets 2014-6 and 2014-7, IRS announced significant 
revisions to its offshore compliance initiative including 
expanding the streamlined program with only a 5 percent 
penalty to residents as well as nonresidents (irrespective of 
underreported amounts) who certify their conduct was not 
willful (all certifications will be reviewed) and increasing the 
penalty from 27½ percent to 50 percent for pre-submissions 
after August 3, 2014 in the case of other individuals who have 
one or more bank accounts at institutions under investigation 
or cooperating with the Government (individuals who 
submitted a voluntary disclosure letter prior to July 1, 2014 
who have not  received a fully-executed closing letter can 
request consideration under the revised program); IRS also 
cautioned against “silent disclosures.”   

In Chief Counsel Advice 201415002, IRS determined that 
a foreclosure on real property qualifies as a “fully taxable 
disposition”, permitting use of prior passive losses, even 
though the disposition resulted in cancellation of indebtedness 
income that was excluded under the insolvency exception.

RETIREMENT PLANS
Final Regulations under Code Section 402 provide that 
amounts in a qualified plan used to pay accident or health 
insurance premiums are generally taxable distributions with 
narrow exceptions such as their use to pay premiums to replace 
retirement plan contributions in the event of disability.

In Clark v. Rameker, 113 AFTR2d 2014-2308, the US 
Supreme Court unanimously agreed with the Seventh Circuit 
Court of Appeals that inherited IRAs are not exempt assets in 
bankruptcy, reasoning that they are not “retirement funds” as 
no additional money can be invested, withdrawals must begin 
even pre-retirement and funds may be used for any purpose 
without penalty.

In Dabney v. Commissioner, TC Memo 2014-108, the Tax 
Court determined that a transfer of $114,000 from an IRA to 
a title company for purpose of acquiring real property for the 
IRA was not a trustee to trustee transfer and was a taxable 
distribution includable in income.

In Haury v. Commissioner, 113 AFTR2d 2014-820, the Eighth 
Circuit Court of Appeals reversed the Tax Court and allowed 
a partial rollover when the taxpayer made successive IRA 
withdrawals of $120,000 and $168,000, redepositing $120,000 
within 60 days of the second withdrawal but outside of that period 
in the case of the initial withdrawal; the Court stated that there 
was no basis for IRS to match a redeposit with any withdrawal.
In Alexander v. Commissioner, TC Summary Opinion 2014-

(continued on Page 14)



14  •  TAX TALK Fall 2014

18, the Tax Court refused to give added days for a rollover in 
the case of an individual who had taken a distribution based 
on a broker’s mistaken belief that he could arrange a loan 
within 60 days to allow restoration of the IRA funds.

In Revenue Procedure 2014-32, IRS announced a one-year 
pilot program offering relief to non-filers of Form 5500EZ 
under which the applicable more complex form would be 
filed belatedly.

In Notice 2014-19, IRS indicated that retirement plans need 
not recognize same sex marriage prior to the Windsor decision 
on June 26, 2013 and need not recognize same sex marriages 
of another state in a state not permitting them until September 
16, 2013; a plan may choose retroactive recognition through 
plan amendment.

In Notice 2014-35, IRS announced that it will not impose the 
penalty for late filing of a 5500 series form where a taxpayer 
satisfies the Delinquent Filer Voluntary Compliance (DFVC) 
program of the Department of Labor.

In Letter Ruling 201416012, IRS waived the 60-day rollover 
period where the post office did not timely deliver a priority 
mail sent four days before the expiration period which did not 
actually arrive until three days after the expiration period.

In Letter Ruling 201417027, IRS indicated that it had no 
authority to waive the minimum distribution rule in the case 
of two sisters who did not learn that they were beneficiaries of 
their father’s retirement plans until after distributions should 
have commenced; IRS indicated that the taxpayers could seek 
penalty abatement.

In Letter Ruling 201423043, IRS ruled that a surviving 
spouse could roll over her deceased spouse’s Roth IRA into 
her own name although it was payable to his revocable trust; 
IRS noted that, although the trust was to be divided into a 
marital portion and a nonmarital portion, the surviving spouse 
had full discretion as the sole trustee and could then remove 
all trust assets to individual title.

ESTATES
Final Regulations under Code Section 67 provide allocation 
rules on the “unbundling” of investment expenses from 
fiduciary fees for purpose of determining the applicability of 
the two percent floor on miscellaneous itemized deductions to 
estates and trusts; the Regulations provide that most appraisal 
fees are not subject to the limitation.

In Estate of Olsen v. Commissioner, TC Memo 2014-58, 
the Tax Court determined that the value of all assets in the 

revocable trust of the first spouse to die must be included in 
the estate of the second decedent spouse where there was a 
failure to carve out an excludable family trust and two marital 
trusts from the original trust upon the first death.

In Estate of Kessel v. Commissioner, TC Memo 2014-97, the 
Tax Court determined that a Madoff account should be valued 
at the price a willing buyer would have paid to a willing seller 
for the account prior to the discovery of the Ponzi scheme in 
the case of a death prior to the unraveling.

In Estate of Woodbury v. Commissioner, TC Memo 2014-
66, an estate’s “election” under Code Section 6166 to extend 
estate tax payments was found to be invalid as it did not 
comply with the statutory requisites; a letter was sent with the 
extension indicating an intent to make such an election.

In Estate of Thouron v. United States, 113 AFTR2d 2014-822, 
the Third Circuit Court of Appeals reversed a decision of a 
Pennsylvania Federal District Court, indicating that erroneous 
advice of an attorney that an extension of time to file an estate 
tax return extended the time for paying the estate tax may 
allow abatement of the penalty; the Court considered the error 
as erroneous tax advice as opposed to the ministerial task of 
filing or paying which the US Supreme Court has previously 
indicated is not reasonable cause for reliance on an agent.

In Liftin v. United States, 113 AFTR2d 2014-2462, a divided 
Federal Circuit Court of Appeals agreed with the Court of 
Federal Claims that the late filing penalty on an estate tax 
return should not be abated based on bad advice from a lawyer 
that it cannot be imposed when the liability had been prepaid 
timely; the Court found that the duty to file a tax return timely 
is such that responsibility cannot be delegated.

In Chief Counsel Advice 201416007, IRS refused to allow 
the marital deduction for the portion of a spouse’s entitlement 
resulting from a statutory right to the extent it needed to 
be satisfied by assets in a foreign trust which would not be 
enforceable under the law of that foreign country.

BUSINESS
In Allen v. United States, 113 AFTR2d 2014-873, a California 
Federal District Court determined that a couple received ordinary 
income rather than capital gain on disposition of a single piece of 
undeveloped real property where over eight years ten sets of plans 
for development were prepared; the Court found the evidence 
compelling that the purpose of the acquisition was development 
and dismissed the fact that it was a single piece of property.
In Bross Trucking, Inc. v. Commissioner, TC Memo 2014-107, 

(continued on Page 15)
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the Tax Court found that a trucking company’s goodwill to the 
extent it existed due to safety investigations was personal in 
nature resulting from individual efforts and relationships; IRS 
attempted to argue that the goodwill was distributed from the 
corporation to its owner and gifted to his sons who started 
another business and hired many of the same workers.

In ABC Beverage Corporation v. United States, 113 AFTR2d 
2014-934, the Sixth Circuit Court of Appeals agreed with 
a Michigan Federal District Court, in direct conflict with 
another Tax Court case, and permitted a lessee, purchasing 
the rented property pursuant to an option, to allocate in this 
case 70 percent of the total cost to buying out the lease.

In Briley v. Commissioner, TC Memo 2014-114, the Tax Court 
disallowed over $2 million in business expenses claimed by a 
married couple who built and refurbished homes over a three-
year period where they produced handwritten summaries and 
sporadic substantiation.  

In Bristol v. Commissioner, TC Memo 2014-84, a bee 
removal business whose gross receipts were reconstructed by 
IRS using the bank deposits method was denied any offsetting 
expenses by the Tax Court for lack of sufficient records.

In Van Velzor v. Commissioner, TC Memo 2014-71, the Tax 
Court refused to accept a deduction for cash payments made 
to a foreign consultant notwithstanding receipts but indicated 
it would have accepted a credible affidavit or other evidence.

In Canatella v. Commissioner, TC Memo 2014-102, a lawyer 
with just under $500,000 in revenue was allowed only $85,000 
of the almost $425,000 claimed in various business expenses, 
where he failed to tie the disallowed costs to “ordinary and 
necessary business expenses.”

In Cherizol v. Commissioner, TC Memo 2014-119, an 
individual fulltime New York City train operator reporting 
no self employment revenue was denied a deduction for over 
$160,000 in expenses over a three year period on a Schedule 
C in which he combined five purported businesses including 
“accompanying models on overnight trips to a clothing-
optional beach for sun tanning.”

In Ash Grove Cement Company v. United States, 113 AFTR2d 
2014-1852, the Tenth Circuit Court of Appeals agreed with 
a Kansas Federal District Court that amounts paid to settle 
a shareholder lawsuit and related legal fees arising from 
a reorganization were nondeductible as they were capital 
expenditures for the benefit of future operations.

In Greenwald v. Commissioner, 142 TC No. 18, the Tax Court held 

that gain or loss on the disposition of a partnership interest was an 
item that required determination at the partner level and could not 
be part of a TEFRA proceeding at the partnership level.
In Roberts v. Commissioner, TC Memo 2014-74, the Tax 
Court found that the first two years of a racehorse training 
facility were not operated with an objective of profit but found 
that the succeeding two years which followed development of 
a state of the art facility demonstrated a profit objective.

In Jones v. Commissioner, TC Memo 2014-125, the Tax Court 
determined that a lawyer’s wife who worked as a paralegal from 
their home on select matters was an independent contractor; 
the Court noted that she was allowed to accomplish tasks in 
her own time and in her own way, that the relationship was 
designed to avoid working together as it might damage their 
marriage and that her most important task was “keeping an 
important client calm.”

In Schiffmann v. United States, 113 AFTR2d 2013-720, a 
Rhode Island Federal District Court agreed with the weight 
of authority that individuals with bank account access are 
responsible for payroll taxes accruing before assuming their 
positions and having knowledge of the liability if they had the 
ability to pay the liability subsequently.

PROCEDURE
Final Regulations under Circular 230 eliminate special rules 
on “covered opinions”, requiring practitioners on all written 
advice to use reasonable factual and legal assumptions, exercise 
reasonable reliance and consider all relevant facts that the 
practitioner knows or should know; the Circular 230 disclaimer 
requirement in emails and other writings can be removed.

In United States v. Clarke, 113 AFTR2d 2014-2483, the 
US Supreme Court reversed the Eleventh Circuit Court of 
Appeals and unanimously determined that a taxpayer has a 
right in federal district court to question IRS officials as to 
their reasons for issuing a summons only when the taxpayer 
can point to facts or circumstances indicating bad faith.

In AD Investment 2000 Fund LLC v. Commissioner, 142 TC No. 
13, the Tax Court determined that taxpayers forfeited their right 
to claim attorney-client privilege when they asserted “reasonable 
cause” and “acting in good faith” as a defense to penalties.
In United States v. Montgomery, 113 AFTR2d 2014-1548, the 
Fifth Circuit Court of Appeals disagreed with a jury instruction 
provided by a Texas Federal District Court and stated that, 
when “good faith” is mentioned in a jury instruction, an actual 
belief, however unreasonable, of complying with the law will 
shield a defendant from criminal liability.

(continued on Page 16)
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In Carlson v. United States, 113 AFTR2d 2014-935, the 
Eleventh Circuit Court of Appeals overrode a Florida Federal 
District Court and disagreed as well with the Second and 
Eighth Circuits, concluding that IRS must prove fraud on the 
part of a return preparer by “clear and convincing evidence” to 
obtain a conviction for aiding and abetting in the preparation 
of a false tax return; the lower Court had found that the lesser 
standard of “preponderance of the evidence” applied inasmuch 
as the relevant statute failed to mention the word “fraud.”

In Flake v. Commissioner, TC Memo 2014-76, the Tax Court 
stated that neither the failure to keep adequate books and 
records (the couple used index cards and plastic cards in part) 
nor the retention of cash in a fireproof box at home constitutes 
indicia of fraud in the absence of additional facts.

In SECC Corporation v. Commissioner, 142 TC No. 12, a divided 
Tax Court determined that it has jurisdiction notwithstanding 
the lack of a 90-day letter to determine whether workers are 
employees or independent contractors and/or to determine the 
applicability of Section 530 relief when an actual controversy 
has arisen as part of an examination; the Court determined that 
the taxpayer here had no specific time period for filing with the 
Tax Court as the IRS determination of employee status was not 
sent by certified or registered mail.

In Onyango v. Commissioner, 142 TC No. 24, the Tax Court 
determined that an individual was not entitled to dispute his 
tax liability in a CDP appeal when he chose not to pick up the 
notice of deficiency sent by certified mail notwithstanding that 
his action was consistent with the fact that he rarely checked 
his mailbox and paid his utility bills on many occasions only 
after disconnection.

In Uribe v. Commissioner, TC Memo 2014-116, the Tax 
Court determined that IRS abused its discretion in a CDP 
appeal when it failed to request financial information from 
the taxpayer who had not provided it.

In Corbisiero v. Commissioner, TC Summary Opinion 2014-
42, a former wife earning $29,000 per year was given innocent 
spouse relief where she did not work outside the home during 
most of the marriage, was never involved in the preparation 
of the returns and, although aware of the liability, assumed it 
would be paid by her husband within a reasonable period of 
time as had been the case in the past.

In Molinet v. Commissioner, TC Memo 2014-109, a Cuban 
immigrant divorced from her former husband was given 
innocent spouse status on a tax obligation that her former 
husband was legally bound to pay under the divorce decree, 
where she did not handle family finances, received no benefit 

from the unpaid tax liability and had no knowledge or reason 
to know that the taxes would not be paid where.

In Frank Sawyer Trust of May 1992 v. Commissioner, TC 
Memo 2014-59, the Tax Court determined that a transferee 
of a transferee can have “transferee liability”; however, the 
Court held that a “good-faith” transferee without knowledge 
of a scheme has liability only beyond the extent of the value 
that it gave for the transfer.

In Heckman v. Commissioner, TC Memo 2014-131, the 
Tax Court determined that a six-year statute of limitations 
on assessment applied when a rollover to an IRA by an 
owner having an employer sponsored retirement plan was 
not disclosed on the tax return, the employer plan was 
subsequently disqualified and the omission constituted in 
excess of 25 percent of income for that year.

In United States v. Bishop, 113 AFTR2d 2014-________, the 
Third Circuit Court of Appeals agreed with a Pennsylvania 
Federal District Court that the ten year period for IRS to file 
suit in order to keep the statute of limitations on collections 
open for the period in which a judgment is enforceable under 
local law begins with the date of assessment which in the 
case of a self-filed return is not necessarily upon filing; here 
the taxpayer apparently filed a return on time but IRS did 
not assess for an unexplained reason until an additional 27 
months had passed.

In In Re:  Calsafe Transportation, Inc., 113 AFTR2d 2014-
1784, a California Bankruptcy Court determined that IRS 
could not demand a refund after two years in the absence of 
misrepresentation or other fraud when employment tax payments 
were credited both to a predecessor and a successor corporation; 
an adjustment had been made to credit the correct entity but no 
debit was ever made to the account of the other entity.

In Notice 2014-33, IRS indicated that a financial institution 
that has made “good faith” efforts to comply with FATCA will 
not be penalized through 2015.

In News Release 2014-72, IRS announced that it has 
consolidated all existing taxpayer rights into ten broad 
categories as follows:  the right to be informed; the right 
to quality service; the right to pay no more than the correct 
amount of tax; the right to challenge the IRS’s position and to 
be heard; the right to appeal an IRS decision in an independent 
forum; the right to finality; the right to privacy; the right to 
confidentiality; the right to retain representation; and the right 
to a fair and just tax system.

(continued on Page 17)

april-June...
(continued from Page 15)
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In News Release 2014-75, IRS created a voluntary education 
program for unenrolled return preparers which after a 
transition period will require 18 hours of education including 
two hours of ethics; the tax preparer will receive a “record of 
completion.”

In Program Manager Technical Advice Memorandum 2013-
22, released on April 10, 2014, IRS indicated that it may deny 
an in-person CDP appeal where inadequate financial data has 
been provided but may not deny such a conference solely 
because the information indicates that a taxpayer can pay the 
liability in full.

In Chief Counsel Notice 2014-002, IRS indicated its long 
standing position that the Tax Court can only review a Collection 
Due Process (CDP) appeal based upon “abuse of discretion.”

personal use in the office space which included a desk, 
shelving units, a bookcase and a sofa; she was denied a 
business deduction for the cost of three evening dresses which 
she wore to company events but did not use them for personal 
purposes as they were not within her taste.

In Chief Counsel Advice 201427016, IRS clarified that whether 
an individual elects or not to treat all rental properties as one 
does not affect status as a qualified real estate professional 
under the 750 hour test.

In Chief Counsel Advice 201428008, IRS determined that 
suspended passive activity losses from renting a former principal 
residence are not lost to excluded gain on a disposition within three 
years and remain available to offset future passive activity gains.

RETIREMENT PLANS
Final Regulations under Code Section 401, et seq., allow 
defined contribution plans to purchase deferred annuities up 
to the lesser of $100,000 indexed in $10,000 increments or 
25 percent of the employee account balance; the value of the 
account balance is excluded from the minimum distribution 
computation and a straight life annuity need not be commenced 
until age 85 adjusted for mortality changes.

Proposed Regulations under Code Section 408 reflect the 
recent decision of the Tax Court in Bobrow v. Commissioner, 
TC Memo 2014-21, with IRS effectively acquiescing in the 
decision of the Court that an individual may not make an 
IRA-to-IRA rollover if another was made in the preceding 
one-year period even if it was from another account; this 
restriction does not affect direct transfers.

In Bohner v. Commissioner, 143 TC No. 11, the Tax Court agreed 
with IRS that IRA distributions allowing an individual to make 
a lump sum contribution into the civil service retirement system 
to increase his future benefits were not eligible for rollover as the 
civil service does not accept rollover contributions.

In Letter Ruling 201428012, IRS refused to waive the 60-day 
rollover period where an individual simply forgot to redeposit 
the funds; in Letter Ruling 201429033, IRS refused to waive 
the 60-day rollover period where a distribution was utilized to 
pay medical expenses and there was no ability to replace the 
funds until after the deadline.

In Letter Ruling 201436055, IRS waived the 60-day 
rollover rule where the taxpayer died after requesting funds 
be transferred and multiple financial institutions would not 
immediately accept funds; in Letter Ruling 201436057, IRS 
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waived the 60-day period based on the taxpayer’s need to care 
for his dying mother in law.

In Letter Ruling 201436056, IRS declined to waive the 60-
day rollover rule where a taxpayer withdrew funds from an 
IRA in order to prevent foreclosure on her home and failed to 
make a timely redeposit.

ESTATES
In Estate of Adell v. Commissioner, TC Memo 2014-155, 
the Tax Court accepted the Estate’s valuation of $9.3 million 
on a broadcast company, rejecting an IRS valuation of $93.2 
million later reduced to $26.3 million, finding that IRS failed 
to account for the personal goodwill of the son who was 
running the business and also gave too low an estimate of 
reasonable compensation for the son.

In Estate of Elkins v. Commissioner, 114 AFTR2d 2014-
5985, the Fifth Circuit Court of Appeals disagreed with the 
Tax Court and accepted the expert witness testimony of the 
Estate as to a proper discount for fractional interests in fine 
art, allowing a 44.75 percent discount as opposed to the 10 
percent reduction permitted by the Tax Court.

In Letter Ruling 201436036, IRS advised that judicial 
reformation of a trust to reflect the grantors’ intent that 
the beneficiary be granted a limited testamentary power of 
appointment rather than a general power did not constitute a 
gift by the beneficiary for tax purposes.

BUSINESS
Final Regulations under Code Section 1366 indicate that a 
shareholder’s basis in his stock in an S corporation is only 
increased by bona fide indebtedness determined under 
general federal income tax principles based on all facts and 
circumstances with guarantees only giving basis to the extent 
of performance.

In Fresenius Medical Care Holdings, Inc. v. United States, 
the First Circuit Court of Appeals let stand a Massachusetts 
Federal District Court jury verdict finding that $95 million 
of roughly $127 million paid to the Government in a civil 
settlement related to operation of dialysis centers was 
compensatory in nature rather than punitive; the lower 
Court’s instructions were to determine the economic realities 
which differed from a position in the Ninth Circuit which put 
the burden on the taxpayer to rebut a presumption that such 
payments are entirely punitive in nature.

In Dickinson v. Commissioner, TC Memo 2014-136, the 
Tax Court determined that $33,000 transferred between an 
individual and his business partner which was never repaid 

could not be deducted as a bad debt despite testimony of the 
intention to create a loan; the Court was bothered both because 
there was no documentary evidence such as a note, collateral 
or repayment plan (although other courts would disagree) 
and the financial problems of the debtor making repayment 
unlikely at the time of the loan.

In VisionMonitor Software, LLC v. Commissioner, TC Memo 
2014-182, the Tax Court determined that neither the partnership 
nor the contributing partners received basis in unsecured 
promissory notes contributed by the partners to the entity.

In Gardner v. Commissioner, TC Memo 2014-148, the Tax 
Court determined that a cattle operation was not run in a 
professional manner and found that losses over a three year 
period of more than $680,000 were unusable as the activity 
was not engaged in for profit.

IRS Form 1023-EZ was revised to limit eligibility to use the 
short-form application for non-profit status to organizations 
projecting annual gross receipts of less than $50,000 (down 
from $200,000) and total assets of less than $250,000 (down 
from $500,000).

In Chief Counsel Advice 201430013, IRS determined that 
a wholly owned limited liability company constituting a 
disregarded entity and having a separate and distinct trade or 
business could use an accounting method different from that 
of its parent.

In Chief Counsel Advice 201433014, IRS indicated that an 
S corporation with a subsidiary becoming a C corporation in 
midyear prorates between the S corporation and C corporation 
portions of the year but that the former subsidiary must use 
actual income after it ceases to be a disregarded entity during 
the C corporation of the year.

In Chief Counsel Advice 201436049, IRS determined that 
an LLC providing investment managing services could not 
segregate a portion of the earnings of its members in excess of 
“reasonable compensation” as being akin to that of a limited 
partner and exempt from self-employment tax.

PROCEDURE
Final Regulations under Code Section 7623 amend the 
“whistleblower” program allowing up to 30 percent of the 
collected proceeds to be paid to an informant; Form 211 must 
be submitted to make a claim.

(continued on Page 19)
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In Ridgely v. Lew, 114 AFTR2d 2014-5249, a District 
of Columbia Federal District Court determined that IRS 
exceeded its statutory authority in restricting practitioners 
from charging on a contingency arrangement in preparing 
claims for refund.

In Swiggart v. Commissioner, TC Memo 2014-172, the Tax 
Court awarded attorney fees to an individual where IRS 
persisted in denying head of household status to a father who 
had passed the dependency allowance to the child’s mother; 
the adjustment arose because IRS treated an alleged incorrect 
status as a “mathematical error” and summarily increased the 
tax liability without a Notice of Deficiency.

In United States v. Park, 114 AFTR2d 2014-5136, the Second 
Circuit Court of Appeals reversed a New York Federal District 
Court which gave probation to a tax defendant because of the 
cost of incarceration, indicating that cost is not a relevant 
factor in sentencing.

In Barkett v. Commissioner, 143 TC No. 6143, the Tax Court 
agreed with IRS that gross income for purpose of determining 
the applicability of a six-year statute of limitations on 
understatements of  greater than 25 percent of gross income 
is calculated based on reported gains and not the reported 
amount realized in the case of sale of investment assets.

In Valteau, Harris, Koenig & Mayer v. Commissioner, TC 
Memo 2014-144, the Tax Court found that remittances of 
payroll taxes through a depository bank with designated 
applications do not bind IRS when they were past due 
remittances not eligible for submission to a depository bank 
and should have been sent directly to IRS.

In Pitts v. United States, 114 AFTR2d 2014-5709, a California 
Federal District Court agreed with a bankruptcy court that no 
specific assessment is needed to commence collection efforts 
against a partner in a general partnership for unpaid payroll 
taxes as state law makes a general partner automatically 
responsible for all debts of a partnership.

In United States v. Baker, 114 AFTR2d 2014-5185, a New 
Hampshire Federal District Court, looking at state law, 
determined that a conveyance of an interest in real property 
required by a divorce judgment incorporating a separation 
agreement effectively transferred the ownership from joint to 
the wife’s separate property prior to an IRS lien filed against 
the husband’s property; the Court noted that other states may 
require recordation of the deed for the transfer to be effective 
against third parties.

In Eichler v. Commissioner, 143 TC No. 2, the Tax Court 
indicated that IRS may send a notice of intent to levy during 
the pendency of a taxpayer’s attempt to seek an installment 
agreement but may not actually levy during that time.  

In United States v. Winsper, 114 AFTR2d 2014-5218, a 
Kentucky Federal District Court balanced the equities and 
allowed IRS to force sale of property held by a couple for the 
tax debt of only the husband.

In Work v. Commissioner, TC Memo 2014-190, a husband 
was denied innocent spouse status on overstated deductions 
of his wife’s business when the couple remained together; 
the Court observed that he should have noted the dramatic 
increase in tax refunds as compared to the prior years.

In Hall v. Commissioner, TC Memo 2014-171, the Tax Court 
denied innocent spouse relief to an ophthalmologist for his 
attorney wife’s overstated deductions; the Court indicated 
that he should not have relied upon her based on their prior 
convictions for failure to file income tax returns.

In Hawkins v. Franchise Tax Board of California, 114 AFTR2d 
2014-5976, the Ninth Circuit Court of Appeals reversed a 
California Federal District Court and concluded that lavish 
spending in the years leading up to bankruptcy is insufficient 
to deny a discharge without other evidence of an intention to 
evade paying taxes.

Internal Revenue Manual Revisions reflect the new Appeals 
Judicial Approach and Culture (AJAC) project starting 
September 2, 2014 under which appeals officers will be known 
as “hearing officers” and will adopt a quasi-judicial approach 
to the handling of cases, requiring all evidence to have been 
supplied to Examination or Collection such that the appeal is 
on the record that was created; any new issues will be referred 
back and the appeals proceeding will be suspended.

In Action on Decision 2014-01, IRS indicated that it will not 
follow the holding of the Tax Court in Dixon v. Commissioner, 
141 TC 173, where an employer was allowed to designate 
payments of its employment taxes to the income taxes of 
specific employees (in this case the owners).

David S. DeJong is the Chair of the Tax Practice group at 
Stein, Sperling, Bennett, DeJong, Driscoll, PC.  David 
helps businesses and individuals with a broad range of tax 
planning and controversy matters, estate planning, business 
transactions and valuations.
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Calendar of Events 2014
OCTOBER

Oct. 15, 2014 Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM

Oct. 16, 2014 Tax Controversy Study Group (Rosenberg, Martin, Greenberg in Baltimore and 
Stein Sperling, Rockville) - 9 AM

Oct. 16, 2014 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) – 11:45-1:15 PM

Oct. 21, 2014 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: Maryland Tax Court; Speaker: Jack Hearn – 8:30-9:30 AM

Oct. 23, 2014 Montgomery/PG County Tax Study Group (Law Offices of Diana Gary,
Rockville) – 8 AM 

NOVEMBER

Nov. 3-6,
2014

2013 Advanced Tax Institute, Baltimore

Nov. 6, 2014 Bar Association of Montgomery County Tax Section- (Bar Association Building 
of Montgomery County, 27 West Jefferson Street Rockville, MD)
Topic: Offshore Voluntary Disclosure roundtable – 8 AM

Nov. 11, 2014 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Nov. 13, 2014 Tax Exempt Study Group (Whiteford Taylor, Baltimore) – 8:30 AM

Nov. 13, 2014 Tax Networking Night (Diamondback Tavern, Ellicott City) – 6-9 PM

Nov. 19, 2014 Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM

Nov. 18, 2014 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: Hearing and Appeals in Comptroller’s office and current cases; Speaker: 
Charles Zephir, Sasha Vazquez-Gonzalez and Jay Maschas – 8:30-9:30 AM

Nov. 20, 2014 Tax Controversy Study Group (Rosenberg, Martin, Greenberg in Baltimore and 
Stein Sperling, Rockville) - 9 AM

Nov. 20, 2014 Montgomery/PG County Tax Study Group (Shulman, Rogers, Rockville) – 8 AM

Nov. 20, 2014 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) - 11:45 AM
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DECEMBER

Dec. 16, 2014 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: Recent and pending litigation including Wynne; pre-Maryland General 
Assembly prognosis; Speaker: Brian Oliner – 8:30-9:30 AM

Dec. 17, 2014 Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM

Dec. 18, 2014 Tax Controversy Study Group (Rosenberg, Martin, Greenberg in Baltimore and 
Stein Sperling, Rockville) - 9 AM

Dec. 18, 2014 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) - 11:45 AM

JANUARY

Jan. 8, 2015 Tax-Exempt Study Group (Whiteford Taylor, Baltimore) – 8:30 AM

Jan. 13, 2015 Employee Benefits Study Group (Venable LLP, Baltimore) - 12 PM

Jan. 15, 2015 Tax Controversy Study Group (Rosenberg, Martin, Greenberg in Baltimore and 
Stein Sperling, Rockville) - 9 AM

Jan. 20, 2015 State Tax Study Group (Ober Kaler in Baltimore and Miles Stockbridge, 
Rockville) 
Topic: SDAT Updates and recent developments; Speaker: David Lyon, William 
Hammond and Jeffrey Comen– 8:30-9:30 AM

Jan. 21 ,2015 Transactional Tax Study Group (Whiteford Taylor, Baltimore) - 12 PM

Jan. 22, 2015 Montgomery/PG County Tax Study Group (Law Offices of Mary Beth Beattie,
Rockville)  – 8 AM

Jan. 22, 2015 Estate and Gift Tax Study Group (Ober Kaler in Baltimore and Shulman Rogers 
in Potomac) - 11:45 AM
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Now available on MSBA's Taxation Section website for members only!

http://www.msba.org/?taxcourtopinions 

Please right-click and save the file to your computer.  
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