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Maintaining
Professionalism 
for Millennials
in the Workplace

By M. Teresa Schmiedeler and 
Dina R. Billian

Professionalism is a key value of 
the legal profession. In Maryland, 
in 2012, the Court of Appeals creat-
ed the Maryland Professionalism 
Center to “(1) support and encour-
age lawyers to exercise the high-
est level of professional integ-
rity in their relationships with 
their clients, other lawyers, the 
courts, and the public . . . ; and 
(2) encourage members of the 
Judiciary to exhibit the highest 
level of professionalism and to 
support lawyers in fulfilling pro-
fessionalism goals.” The Maryland 
Professionalism Center, Bylaws 
1 (2012), http://www.maryland-
professionalism.org/images/pdf/
bylaws-3-16-13.pdf.
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As lawyers of a younger generation 
enter law schools and workplaces, 
there may be potential conflicts with 
respect to professionalism ideals. The 
differences between the lawyers of 
the millennial generation and law-
yers from the older generations—real 
or perceived—pose challenges with 
respect to professionalism in the work-
place. Colleagues whose responsibil-
ity it is to train and cultivate the expe-
riences of our newer lawyers of the 
millennial generation must take these 
differences into account. Conversely, 
the millennial generation must rec-
ognize and pay attention to the land-
scape in which they find themselves.

One question that is raised is 
whether ideas concerning profes-
sionalism should evolve and change 
to reflect the younger generation, or 
whether millennials should adapt to 
the standards of professionalism that 
already exist. Polk-Lepson Research 
Group, National Professionalism 
Survey 53–56 (2013), https://www.
ycp.edu/media/york-websi te/
cpe/York-College-Professionalism-
in-the-Workplace-Study-2013.pdf. 
This article outlines the instances in 
which the divergent values and atti-
tudes can cause conflict and explains 
how to address these issues in vari-
ous settings.

What is a “Millennial”? – 
Other Generations Defined
Millennials are a group defined by 
their birthday, generally born after 
1980 and before 2002. Millennials 
represent a growing percentage of 
the labor market and the number is 
swiftly getting larger. Millennials are 
transitioning into leadership roles and 
therefore making significant chang-
es in the culture of organizations. 
Broadly, millennials want feedback 
often and immediately, they are more 
used to texting and other technical 
ways of communicating, and they 
prefer to learn in teams using multi-
media. Tolbize, Anick. “Generational 
differences in the workplace.” Research 
and training center on community living 
19 (2008): 1-13.

Other generations in the workplace 
include: Veterans or Traditionalists 
(born until 1946), Baby Boomers (1946-
1964), and Generation X (1965-1984).

Veterans are direct and formal, dis-
ciplined and conservative. They do 
not give constant feedback because 
they feel “no news is good news.” The 
veterans prefer a hierarchical struc-
ture within the workplace and are 
typically uncomfortable with change. 
(Tolbize, 2008, p. 2)

Baby Boomers also represent a 
large percentage of the workforce. 
This group is diplomatic and col-
legial, open and direct, and is com-
prised of consensus builders who 
prefer meetings and in-person com-
munication. Generation X is similar 
to the millennial generation in that 
it prefers email as a communication 
medium. But they work alone, are 
blunt, direct, immediate, and straight 
to the point. They like to share infor-
mation quickly and often and have 
an informal communication style. 
Gursoy, Dogan, Thomas A. Maier, 
and Christina G. Chi. “Generational 
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differences: An examination of work 
values and generational gaps in the 
hospitality workforce.” International 
Journal of Hospitality Management 27.3 
(2008): 448-458.

Qualities of Professionalism
Professionalism is defined broad-
ly: respecting differences, express-
ing appropriate judgment, acting 
on facts rather than emotion, and 
demonstrating a strong work ethic, 
loyalty, and leadership. Professional 
employees work until a task is com-
plete. They have interpersonal skills 
and treat others in a civil manner. 
Their appearance is appropriate. 
They are punctual and have solid 
attendance. They communicate 
well, are authentic, and are focused 
and attentive. Unprofessional 
employees have inappropri-

ate appearance, have poor work 
ethic, are unfocused, are apathetic, 
have a sense of entitlement, are 
tardy, are disrespectful and rude, 
and lack time management skills. 
Polk-Lepson Research Group, National 
Professionalism Survey 53–54 (2015), 
h t tps ://www.ycp .edu/media/
york-website/cpe/2015-National-
Professionalism-Survey---Recent-
College-Graduates-Report.pdf.

The “Ideals of Professionalism,” 
as found in the Appendix to the 
Maryland Rules of Professional 
Conduct, defines professionalism 
as involving punctuality, personal 
integrity, setting good examples of 
behavior through mentoring, com-
municating clearly and timely, show-
ing accountability, demonstrating 
empathy, being prepared, and having 
patience. Md. Rules of Prof’l Conduct 
app’x 19-B (2016).

Indeed, each generation’s differenc-
es affects attitudes toward profession-
alism. These differences can be seen in 
law schools, in the job search process, 
and in the legal workplace.

In Law School – Role of 
Law Schools to Cultivate 
Professionalism
Law schools play a key role in train-
ing our future lawyers how to culti-
vate professionalism. Through semi-
nars, programs, speakers, clinics, and 
externships, law students are exposed 
early on to elements of profession-
al responsibility. For example, law 
school first-year orientation programs 
invite members of the legal profes-
sion, including the judiciary, to dis-
cuss the importance of professional-
ism and civility in both law school 
and legal profession. Clinical law 
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programs and externship programs 
provide opportunities for students to 
receive not only real-world experi-
ence, but also professional skills train-
ing from supervising attorneys. These 
experiential learning opportunities 
require participation in discussions 
and orientation to the importance of 
professionalism. 

However, some students may feel 
as if they have “paid their dues” 
by gaining accepted to law school, 
graduating, and then getting their 
first job. This results in a sense of 
entitlement. Jason S. Palmer, “The 
millennials are coming!” : Improving 
Self-Efficacy In Law Students Through 
Universal Design In Learning, 63Clev. 
St. L. Rev. 675(2015) available at 
http://engagedscholarship.csuo-
hio.edu/clevstlrev/vol63/iss3/8.  
Career Development professionals 
play a key role in counseling law 
students and hosting professional 
development programs to prepare 
law students for success in the legal 
profession. Law school counselors, 
along with other law school profes-
sionals, must advise students earlier 
on that when they enter the work-
force, the sense of entitlement must 
dissipate. Bottom line, an attitude of 
entitlement can negatively affect fel-
low employees and valued members 
of the team.

In the Job Search Process
The job search process must maintain 
a formality of communication that 
may be lost among the millennial 
generation. Professionalism distin-
guishes one candidate from another 
during the hiring process. Attention 
to detail during the recruitment pro-
cess translates to attention to detail in 
the work setting.

For example, a prospective hire 
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recently sent the following email to 
the recruitment director of a local 
law firm:

From: NAME
Subject: 2017 Summer Associate 
Program

Hello:

Are you still accepting applica-
tions?

Best,
Name

Because of its informality, the email 
was a poor reflection on the applicant. 
The email should have personally 
addressed the recruiter (Dear Mr. . . .) 
and should have included a short line 
of introduction (I am a first-year law 
student at . . . .). Emails to recruiters 
during the job search process should 

look and sound the same as a business 
letter.

Other qualities that reflect on 
one’s professionalism and that may 
impact whether one gets hired include 
appearance and attire, lack of prepara-
tion for the interview, lateness, poor 
grammar, showing apathy, being over-
ly confident, and presenting oneself 
in a poor light. Polk-Lepson Research 
Group, National Professionalism Survey 
13 (2015). Responding promptly to 
communications is imperative, as this 
can also translate to one’s responsive-
ness on the job.

On the Job
Once hired in an organization, the 
level of professionalism one exhibits 
directly impacts whether one moves 
ahead. Those who exhibit profes-
sionalism at work have a signifi-

cant advantage over those who do 
not. Polk-Lepson Research Group, 
National Professionalism Survey 14 
(2013). Areas of generational conflict 
include the following: 

• Communication and the Use 
of Technology. Understanding 
differences of communica-
tion preferences are critical 
to one’s success in the work-
place. Although there is a 
preference among the millen-
nial generation to communi-
cate by text and email, the 
legal workplace requires face-
to-face conversation. Boomer 
colleagues take note of the 
informal communication and 
take a negative view towards 
it. “Junior lawyers want the 
job and want to do it well, 
although we do sometimes see 
a certain informality in the 
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way they write and commu-
nicate.” E-mail from Gardner 
Duvall, Coordinator of 
Whiteford, Taylor & Preston’s 
Summer Internship Program, 
to author (Dec. 14, 2016). 
   It is difficult to cultivate and 
maintain relationships, partic-
ularly mentoring relationships, 
when one relies on technology 
for the main source of commu-
nication. Also, because technol-
ogy triggers constant interrup-
tions, Boomers complain that 
millennials are not focused.  
   Despite the reliance on tech-
nology, the best way to learn is 
by mentoring and on-the-job 
training. Boomer colleagues 
are eager to mentor and train. 
Boomers also know how to 
cultivate client relationships, 
and they have had success in 
this area; millennials need to 
accept this as a basic tenet of 
practice and learn from the 
Boomers. Michelle Silverthorn, 
How to Survive Millennial 
Lawyers, LinkedIn (July 21, 
2014), https://www.linkedin.
com/pulse/20140721155746-
170078507-how-to-survive-
millennials-lawyers. “Due to 
the speed in which the young-
er generation transfers infor-
mation (Facebook, Instagram, 
Twitter, Snapchat, WhatsApp, 
etc.) we are almost condi-
tioned to live instantaneous 
lives. This is an amazing skill 
to get through a large vol-
ume of work, but in doing 
so the quality of the work 
product may suffer if an indi-
vidual is not mindful. Being 
aware of the potential sacri-
fice in quality that may occur 
when attempting to accom-

plish tasks quickly; it will help 
assure older generations that 
we are not sacrificing qual-
ity for expediency.” E-mail 
from Bardia Bastin, law stu-
dent, Class of 2018, University 
of Maryland Carey School of 
Law to author (Jan. 5, 2017). 

• Multi-tasking and Feedback. 
Millennials are great at jug-
gling multiple tasks. However, 
the generations with whom 
millennials work tend to think 
this multi-tasking is really a 
lack of focus and a tendency for 
impulsivity. Moreover, it can 
be seen as resulting in a lack of 
productivity. However, Gina E. 
Polley, Deputy Chief Counsel, 
Maryland Legal Aid, raises 
some fundamental points: 
“Millennials, whose work styles 
may not be consistent with the 
traditional 9 to 5 work day, may 
saunter into work between 10 
and 11:00 a.m., leave for a break 
around 3:00 p.m. and then 
work until 8:00 to 10:00 pm. For 
the Millennials, they have been 
raised with access to a world 
that never sleeps. Information 
is available to them 24 hours 
a day, seven days a week and 
readily accessible at the tips of 
their fingers. Millennials also 
require constant feedback and 
work well in groups. For the 
Baby Boomers and even some 
Gen Xers, this can be a frustrat-
ing to work with on a day-to-
day basis without understand-
ing some key points to mentor-
ing this generation. Now in the 
workplace, it is important for 
supervisors to provide them 
with the chance to work in 
team assignments, allow flex-

ibility with work schedules 
and to be available to provide 
feedback on a regular basis. 
They will learn from the advice 
given and provide the more 
seasoned workers an opportu-
nity to offer some of their focus 
and wisdom to the younger 
employees.” E-mail from Gina 
E. Polley to author (Jan. 3, 2017). 
“Millennials want an environ-
ment where they are free to 
ask questions without fear of 
judgment. They want real and 
helpful feedback, to feel con-
nected, and to see people as 
equals.” Patricia K. Gillette, 
Millennial Manifesto: Young Big 
Law Lawyers Demand Change, 
Am. Law., Feb. 29, 2016, at 78. 

• Work Ethic and Purpose. Some 
of the generations in the work-
place view millennials as hav-
ing a declining work ethic. A 
professional employee works 
until a task is completed well. 
This is not a fair assessment, 
however. Millennials need 
to feel as if their work has a 
purpose, and that their work 
matches their beliefs. If the work 
matches their values, they will 
exhibit the hard work and loy-
alty similar to any generation 
before them. Millennials want 
to know that their work has a 
purpose. They need to know 
the big picture and how their 
piece fits into the larger puz-
zle. Millennials think in terms 
of completion of work, not the 
hours spent on the project. The 
trend towards pricing alterna-
tives is more in line with the 
millennial mindset than does 
the concept of the billable hour. 
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• Work-Life Balance. Millennials 
have different needs and com-
mitments than previous genera-
tions. Fewer own cars, houses, 
or have families. Yet, millenni-
als want to have control over 
their lives to satisfy interests 
and goals. Most important are 
having flexibility to work from 
home or have vacation so that 
they can pursue their inter-
ests. Deloitte, The 2016 Deloitte 
Millennial Survey: Winning over 
the Next Generation of Leaders 20 
(June 15, 2016), https://www2.
deloitte.com/content/dam/
Deloitte/global/Documents/
About-Deloitte/gx-millenial-
survey-2016-exec-summary.pdf. 
And, in fact, the generations are 
not so dissimilar in this regard. 
Millennials must seek out those 
in the previous generations who 
have children whose events they 
wish to attend or aging parents 
they must tend to. These indi-
viduals are the best at helping 
millennials address this concern. 
Regardless, it is unfair to view 
a need for flexibility as a lack 
of work ethic. Millennials want 
to work hard, just on their own 

terms. Millennials seek “work-
life integration” – the ability to 
work whenever necessary via 
technology that allows them 
to work wherever they may 
be. PWC, Millennials at Work: 
Reshaping the Workplace (2011), 
https://www.pwc.com/m1/
en/services/consulting/docu-
ments/millennials-at-work.pdf.  

• Client Service. When working 
with clients or assigning law-
yers, millennials may be hesitant 
to recommend a course of action, 
but instead ask “what should 
we do?” They differ from other 
generations in that they may 
propose alternatives from which 
the assigning lawyer or client 
should choose – putting the onus 
on the other party to make the 
hard decision. Rather, they need 
to adopt client’s positions as 
their own. They must ask “what 
does the client want?” instead of 
pursuing a course that may not 
be exactly what the client wants 
or needs. In addition, Millennials 
must give all clients a high prior-
ity and manage expectations and 
deadlines. They must make the 

client think he/she is the most 
important client and follow up 
to maintain, cultivate, and con-
tinue the relationship.

The Role of the Generations 
to Mentor and Cultivate the 
Millennial Generation
Through mentoring, experienced law-
yers can assist in the transition of the 
millennial generation to the practice of 
law. Elizabeth M. Kameen, Principal 
Counsel, Maryland State Department 
of Education, Office of the Attorney 
General, states: “I’ve read the descrip-
tors for millennial workers—entitled, 
lazy, poor work ethic—but I found 
quite the opposite in the two millen-
nial lawyers I have hired. They work 
hard, are fully committed to doing 
an excellent job and they take on 
additional responsibilities with gusto. 
It may be that I found these two 
’unusual’ millennials because I make 
it clear during the interview that those 
are my expectations. However, mostly 
I think that my expectations were 
expectations they had of themselves. I 
just needed to give them a work envi-
ronment in which they could thrive. 
To that end, I provide lots of work-
time flexibility and autonomy to every 
member of my staff. We all believe in 
work-life balance, a particular prior-
ity for millennials, as I understand it. 
Perhaps, despite differences in age, 
we are not so different in our need to 
do good and meaningful work within 
a reasonable number of work hours.” 
E-mail from Elizabeth M. Kameen to 
author (Jan. 5, 2017).

In Conclusion
Our millennial lawyers must under-
stand their working environment by 
observing and paying attention to 
the landscape: how do people dress, 
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address each other, and communi-
cate. Paying attention to one’s envi-
ronment is critical to success. In addi-
tion, the millennial must understand 
the impact of technology on commu-
nication preferences. One must dis-
play impeccable judgment by com-
municating in an error-free, formal 
manner and by doing quality work in 
a timely fashion and keeping others 
informed. To build relationships in 
the age of communication differenc-
es, millennials must get out of their 
offices, make a call or pay a visit, 
engage in face-to-face communica-
tions, and not rely on texting.

Millennials should ask confidently 
for feedback, follow up appropriately, 
and communicate about progress. If 
one makes a mistake, own it, and let 
someone know as soon as possible. 
If one cannot make a deadline, com-
municate as soon as possible. Taking 
ownership is the key to profession-
alism: have accountability, pride in 
one’s work, learn from mistakes, and 
demonstrate one understands and 
appreciates constructive criticism. 

Enjoy the generational connections. 
The ability to make and maintain 
connections is inherently an enjoy-
able aspect of legal practice and does 
not stop. Nevertheless, understand-
ing generational difference is critical 
to this enjoyment.
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Interest Externship Workshop, advises stu-
dents pursuing public service careers, and 
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She may be reached at tschmiedeler@
law.umaryland.edu. Ms. Billian is the 
Director of Recruitment and Professional 
Development at Miles and Stockbridge, 
P.C., where she is responsible for the 
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kinghall-law.com
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estate administration turns to litigation
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THE TIMES THEY 
HAVE A-CHANGED
By Jill Green

What legal employers want in new attorney 

hires has not changed much at all. The legal 

market has undergone drastic changes—

iconic large firms disappeared and others 

consolidated, summer programs and new 

associate hires shrunk, e-discovery and 

technology forever changed document 

review, (John Markoff, Armies of Expensive 

Lawyers, Replaced by Cheaper Software, N.Y. 

Times, March 4, 2011, http://www.nytimes.

com/2011/03/05/science/05legal.html) 

consumers began accessing legal information 

and forms online, and many states adopted 

rules to unbundle legal services to name a 

few. (Sarah Kellogg, The Uncertain Future: 

Turbulence and Change in the Legal Profession, 

DC Bar, April 2016, https://www.dcbar.

org/bar-resources/publications/washington-

lawyer/articles/april-2016-uncertain-future.

cfm). Despite the changes in practice and 

the job market, the skills and qualities 

necessary for success remain the same. 

Solid research and writing, analytical 

reasoning and practical problem solving, 

effective communication and people skills, 

good organization, and a strong work ethic 

are now and have always been what legal 

employers want from recent graduates. 

(Study: Soft skills critical for career success, 

The NaTioNal JurisT, June 7, 2016, http://

www.nationaljurist.com/content/study-soft-

skills-critical-career-success). 
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However new attorneys face an 
additional hurdle –legal employers 
would prefer to hire someone who has 
already received at least some train-
ing in their area or practice, as both 
cost-cutting pressures from clients as 
well as increased demands on experi-
enced attorneys’ time make it difficult, 
if not impossible, to invest substan-
tial amounts of time and money in 
training a new attorney. In addition, 
smaller firms want to hire new attor-
neys with basic business skills and an 
interest in the business of law, as their 
business models require that associ-
ates develop clients and generate rev-
enue earlier in their careers than what 
was expected a decade ago. 

Survey of Maryland Legal 
Employers
In 2015, the University of Baltimore 
School of Law (“UB Law”) conducted 
informal surveys of legal employers 
in Maryland, meeting with a range 
of legal employers, from big firms 
to solos, legal services non-profits to 
government agencies, in-house coun-
sel and the judiciary. We conducted 
in person meetings with over 30 indi-
viduals including managing partners, 
senior associates, junior associates, 
training directors, trial judges, appel-
late judges, and magistrates. Our 
goal was to gather information from 
the field and use it to inform our 
curriculum and professional devel-
opment programming at the law 
school. We sought input on the over-
all level of professional readiness of 
third year students and recent gradu-
ates (from all schools, not limited to 
UB Law graduates). We asked ques-
tions ranging from “How would you 
describe the ideal recent law school 
graduate?” to “What weaknesses do 
you see in recent hires?” to What are 

your expectations for new attorneys 
writing skills, and analytical skills?” 

Attorneys and judges, regardless 
of practice setting, expressed some 
common themes and concerns around 
the generational differences, which 
included both admiration for the dedi-
cation millennials bring to their edu-
cation as well as concerns that they 
lack the initiative and professionalism 
necessary to excel in a legal work envi-
ronment. As to the first point, many 
experienced attorneys expressed that 
the millennial candidates they hire 
are exceptionally well qualified aca-
demically. A common observation was 
that current students “do more in law 
school than in my day” such as “jour-
nal, moot court, externship, clinics, 
and work.” Some attorneys expressed 
that they themselves “did not have 
the grades or experience” that current 
graduates have, and as one attorney 
put it: “I was lucky to get my job, if 
I applied today, I would not be hired 
here.” 

Ironically, although current law stu-
dents have impressive resumes, sur-
vey feedback indicates that they often 
lack the professionalism, creativity, 
and good judgment that are so criti-
cal to success in legal positions. Many 
attorneys observed that millennials 
are skilled at following directions, 
but fail to demonstrate initiative. One 
attorney expressed a common senti-
ment well, “they only do exactly what 
you tell them, they don’t think outside 
the box” and while they are “very effi-
cient researchers,” their work product 
“lack[s] depth” as “they don’t always 
see the big picture.” Attorneys and 
Judges attributed some of these chal-
lenges to new attorney’s reliance on 
social media and texting and related 
that often their work product displays 
“a lack of attention to detail” and 
their interpersonal style is “too infor-

mal” and, that over all, this generation 
“does not understand professional-
ism.” 

Findings
The conclusions listed below are the 
result of the feedback collected, an 
analysis of the data and current schol-
arship in this area. Beginning with the 
most important attributes and skills 
legal employers want from new hires 
in comparison to what they are seeing 
in practice. This includes a look at gen-
erational differences and the impact 
that has on the legal work place. And 
lastly, we offer some advice to legal 
employers and aspiring lawyers on 
bridging the generation gap. 

People Skills
One theme in particular, dominated 
the conversations, the importance of 
“people skills,” also known as soft 
skills. These skills include the abil-
ity to deal with people effectively 
and politely, and to work civilly and 
collegially with colleagues, staff, and 
court personnel. The ability to build 
and maintain good relationships has 
been and will always be essential job 
skills in every industry. But soft skills 
are more than just being a team play-
er and kind to co-workers. It also 
includes behaving professionally, con-
tributing in a professional environ-
ment without the need for handhold-
ing or micromanagement from their 
employer, recognizing the emotional 
needs of others, solid communication 
skills, and a customer service men-
tality. Susan C. Wawrose, What Do 
Legal Employers Want to See in New 
Graduates?: Using Focus Groups to Find 
Out, 39 Ohio N. Univ. L. Rev. 505, 522 
(2013) available at http://law.onu.edu/
sites/default/files/Wawrose%20
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(FINAL%20PDF%205-17).pdf. All key 
attributes identified by legal employers 
in Maryland and across the country.

Experienced attorneys and judges 
were in universal agreement in the 
factors that are essential to new attor-
neys succeeding in their work place: 
being professional, a self-starter, and 
an effective communicator.

Self-Starters
Employers want proactive young law-
yers who take initiative and “own the 
case;” more specifically, some suggest-
ed that new lawyers treat partners and 
other senior attorneys as if they were 
a client and should see themselves 
as an “owner” of each client matter. 
Attorneys should not just do part 
of an assignment, they should strive 
to see the big picture. Superlative 
junior attorneys are intellectually curi-
ous and engage in perspective taking. 
They ask themselves: What does the 
client really want? Are there other 
possible avenues to the same end? By 
adopting the perspective of the client, 
they gain an ability to meet the cli-
ent’s objectives in creative ways. This 
includes paying careful attention to 
quality. 

Attorneys also expressed that they 
do not want the new associates who 
have the “deer in the highlights” look 
– they need to be confident “go-get-
ters.” They described the delicate bal-
ance of projecting confidence while 
not appearing arrogant. If you have an 
idea or read a case differently, express 
it respectfully and with authority. 
Employers encourage young associ-
ates to ask good questions to chal-
lenge assumptions and see it as a dem-
onstration of interest and enthusiasm.

Employers seek associates who 
have direct experience in the par-
ticular area of law they are practicing. 
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They highly value prior work experi-
ence and the maturity of law students 
who worked prior to attending law 
school. Whether it is a few years of 
professional experience or relevant 
work experience while in law school, 
employers want to hire professionals 
with a track record for showing up, 
working hard, and understand how to 
conduct themselves in a professional 
environment. 

Mental flexibility is also identified 
by experienced attorneys as critical 
to success in the law. Flexibility is 
not to be mistaken for multitasking. 
Instead mental flexibility is the abil-
ity to adapt to changing situations 
and shift perspective and objectives 
accordingly. This calls for changing 
strategies, reprioritizing or reorganiz-
ing projects, and revising arguments 
— without getting flustered. 

Effective Communicators
Employers value attorneys with 
strong and effective communication 
skills. For new attorneys, the major-
ity of communication is in writing 
and the means by which they bring 
the most value. Surveyed employers 
stated that writing was generally on 
the decline. They complained about 
the lack of attention to detail and how 
poorly it reflects upon an associate 
when he or she hands in work that 
has grammatical or spelling errors. 
Legal employers have little tolerance 
for typographical errors which are 
viewed as inattentiveness. This lack of 
care raises doubts as to the entirety of 
a junior attorney’s work, even if it was 
otherwise well written and demon-
strated solid legal analysis. Attention 
to detail is often viewed as reflective 
of the associate’s dedication to service, 
work ethic, and pride in his or her 
work. 

Most employers felt that new attor-
neys are great with technology and 
researching (i.e., using Westlaw Next). 
Although there was some disagree-
ment as to the ability of new attor-
neys to do in-depth research and go 
beyond “scraping the surface.” Many 
attorneys expressed a desire for law 
clerks and associates to dig deeper in 
their research by finding the case law, 
reviewing the statute in question, and 
discovering broader legal support for 
the arguments they were making in 
their pleading and papers.

Universally, experienced attorneys 
voiced concerns that newer attorneys 
lack professionalism in their commu-
nications and described them as being 
too casual. They complained of emails 
that lack an appropriate greeting or 
salutation, using texting shorthand, 
or adding “inspirational” quotes to 
the signature line. Concerns about 
informality went beyond written com-
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munication such as addressing judges 
by their first name. 

Oral communication – demonstrat-
ing the ability to actively listen, asking 
good clarifying questions, and main-
taining eye contact – were described 
as fundamental skills for success. 
Employers want good communicators 
who listen well, read non-verbal cues, 
and display empathy as they interact 
with clients, opposing counsel, judges, 
and juries alike. Effective oral com-
munication helps create positive work 
environments, makes clients feel at 
ease, and persuades decision makers. 

Professionals
Employers expressed that some new 
hires lacked initiative and had an 
overall sense of entitlement that inter-
fered with their job performance. For 
example, new hires sometimes give 
the impression that they don’t need to 
work hard, because they’ll inevitably 
rise up to become a partner. (Wawrose, 
supra at 524). They described young 
attorneys as either unable to receive 
feedback/criticism or constantly seek-
ing affirmation. And one of the most 
common refrains was that new attor-
neys are too informal and lack profes-
sionalism. 

On the plus side, employers were 
impressed with law student and new 
attorney community engagement. 
New attorneys are more involved 
with extracurricular activities while 
in law school and after graduation, 
giving them diverse experiences and 
perspectives. 

Millennials (defined as those born 
between 1981 and 1997) do possess 
these critical skills and more, but their 
outlook and personal style, including 
self-expression and dress, differs from 
their Gen X and baby boomer bosses. 
Dan Schwabel, “Millennials vs. Baby 

Boomers: Who Would You Rather 
Hire?” TIME, March 29, 2012. As a law 
school dean and educator responsible 
for the professional development of 
law students and the receiver of ongo-
ing employer and supervisor feed-
back, I offer a few tips below for legal 
employers on hiring and retaining 
millennial lawyers.

How to Hire, Work with, 
and Retain Millennials
It has been said that the millenni-
als are more likely to quit a position 
that does not feel like a good fit, 
than adapt to the employer’s expecta-
tions long-term. As they are the next 
generation of lawyers, and expensive 
to recruit and train, here are some 
strategies for both retaining the best 
millennial talent, and helping promis-
ing candidates fulfill their potential in 
your work place. 

Coach and Cheer
If senior leaders want to maximize 
millennial talent, they will need 
to adapt to the millennial need for 
frequent feedback. (Lauren Stiller 
Rikleen, Connecting with millenni-
als for a stronger, productive workplace, 
Your ABA e-news for members, June 
2014, http://www.americanbar.org/
publications/youraba/2014/june-
2014/managing-millennials.html). It 
is beneficial for employers to set out 
clear expectations and preferences for 
assignments. For example, it is very 
helpful to let new hires know how 
they should contact you with ques-
tions. (Wawrose, supra at 531).

In an attempt to harmonize the 
workplace, supervisors should pro-
vide highly structured projects that 
provide details and guidance on how 
to complete the projects. New attor-
neys work better and experience less 

pressure when they are provided with 
deadlines and timelines. Supervisors 
should not only regularly monitor 
the progress, but also provide prompt 
feedback and praise. 

There is a three-part format that 
supervisors should implement when 
providing feedback to millennials: 
(1) provide positive comments about 
some aspect of the work product; 
(2) explain aspects that need further 
work; and (3) end with praise. It is 
important to end with praise because 
millennials require assurance more 
often than previous generations. 
(Wawrose, supra at 531).

 
Collaborate
New attorneys prefer to work in a 
collaborative environment where the 
work is interconnected overall, but 
with parts that also require indepen-
dent work. They want to feel that they 
are contributing and that their work 
is valued. One way in which super-
visors can satisfy this desire to be “a 
part of the team” is by allowing new 
attorneys to present their work in staff 
meetings. Another effective method is 
meeting with the junior attorney regu-
larly, which makes the office feel more 
“collegial and connected.” While this 
approach may seem unorthodox to 
senior attorneys, the approach has 
been validated by an in-depth study 
by Google, highly dependent on mil-
lennial talent, on how to build the most 
successful teams. (Charles Duhigg, 
What Google Learned From Its Quest 
to Build the Perfect Team, N.Y. Times, 
Feb. 25, 2016, http://www.nytimes.
com/2016/02/28/magazine/what-
google-learned-from-its-quest-to-
build-the-perfect-team.html?_r=0 ). 
Essentially, new attorneys want to 
work in a climate characterized by 
interpersonal trust and mutual respect 
in which people are comfortable being 
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themselves. They want to be able to 
contribute and have their ideas val-
ued, even if they are not adopted. This 
will also help develop an attitude of 
case ownership and being proactive. 

Mentor
New attorneys look to their supervi-
sors to serve as role models. Unlike 
the Boomers, who often learned in a 
“sink or swim atmosphere,” millenni-
als seek out a more personal and car-
ing work environment. Supervisors 
can meet these needs, by sharing per-
sonal stories and insights about their 
career paths, and offering mentor-
ship. (Susan K. McClellan, Externships 
for Millenial Generation Law Students: 
Bridging the Generation Gap, 15 Clinical 
L. Rev. 255 (2009)). 

Be Flexible
While it is obviously important to hire 
someone that is hardworking, it is not 
so obvious to hire someone that has 
a healthy approach to life and work. 
Millennials are generally known for 
being able to strike this balance more 
effectively than previous generations, 
a positive characteristic and essential 
for reducing stress. They value their 
work and want to do it well but equal-
ly important are activities, outside of 
work, that they find enjoyable and 
worthwhile. Offering some schedule 
flexibility will help you retain mil-
lennial talent. (Susan K. McClellan, 
Externships for Millenial Generation Law 
Students: Bridging the Generation Gap, 
15 Clinical L. Rev. 255 (2009)).

Be open to the ways millennials 
communicate and meet them where 
they are. Without question, young 
attorneys prefer email and text and 
have what it seems is a fear of speak-
ing on the telephone. When I suggest 
that students call an employer, they 
react as though I have suggested they 
walk through fire. Encourage and help 

them realize how wonderful in-person 
communication can be and do not be 
offended that they texted or emailed 
when you would have phoned.

How to Succeed as a 
Millennial in a GenX/Baby 
Boomer World
Millennials, you are our future and 
according to many, you are chang-
ing the way we do business. But the 
legal profession moves at a slow pace, 
change does not come easy. Moreover, 
while some things are changing, the 
decision makers and supervisors you 
work with and for have not changed 
so much. I offer you some tips to help 
you navigate the workplace more nim-
bly. (To my current or former students, 
sorry if you’ve heard this before!)

Respect the Hierarchy
The legal world is not flat. “Partners” 
are owners of their law firm, and 
they were elected to partner because 
of their talent, hard work, and abil-
ity to bring in clients. Those that 
came before you worked very hard 
to get there, and still work very hard, 
and they expect you to do the same. 
Deference is a sign of respect and very 
important to establishing good work-
ing relationships and finding mentors. 

Seek Feedback
Let your supervisors know you want 
feedback and can handle feedback 
(there’s no crying in baseball). Find 
the balance between taking your 
own initiative by making indepen-
dent judgments and asking clarifying 
questions. With a difficult assignment, 
one employer recommended, “[t]ry 
to figure it out and then let me fill in 
the gaps…there’s a difference between 
clerks and associates that want to 
learn versus [those that] want to be 
taught.”(Wawrose, supra at 526). 

Spellcheck
Do this a lot. Do it more than once 
and then print out your document, 
read it out loud and triple check 
it. By caring about the extensive 
details of a work product, you’re 
showing your employer that you 
care about the work product – that 
you’re invested in the outcome. This 
also includes providing a thorough 
answer in an assignment, including 
weaknesses you see in the position 
and possible ways to overcome those 
weaknesses. (Wawrose, supra at 539). 

Dress Professionally
Express your personal sense of style 
on your own time. Your professional 
appearance matters, and like it or not, 
it impacts how you are perceived by 
attorneys, judges, and clients. Look 
like a lawyer – dress neatly and con-
servatively. 

Email Etiquette
Do not start your email with, 
“Hey,…” This relates back to the 
hierarchy and behaving profession-
ally. Refrain from relying on email, 
go ask questions in person (especial-
ly about client matters!), make sure 
your emails are as perfectly written 
as your briefs. Use formal saluta-
tions. If a partner leaves you a voice 
mail, call back, do not email.

Own Your Career 
You need to know what you want 
and where you want to be in 5 years 
and again in 10 years. This might 
change over time, and that’s okay! 
But remember to have goals in mind 
and proactively seek opportunities 
to develop professionally by gain-
ing the relevant skills and experi-
ence. Take on challenges and do  
not be afraid to step out of your 
comfort zone.
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Seek Mentors 
In the legal profession it is critical to 
be trained and nurtured by an experi-
enced, successful, well respected law-
yer who can advise, assist and help 
you grow professionally. How do 
you develop relationships with expe-
rienced attorneys? Show up eager 
and enthusiastic. Demonstrate your 
curiosity to know more about the 
case and ask what you can do to help. 
Be genuine and thoughtful, respect 
their time and make the relationship 
mutually beneficial.

Be a Team Player 
Don’t just focus on your self-interest, 
but reflect on what others around 
you might need and how you can 
help. This includes stepping up to 
help without being asked. As a new 
hire, you should be “willing to jump 
in to help”. If you have time but see 

that someone has just gotten inun-
dated with work, offer to take some-
thing off their plate. Demonstrate 
your willingness to be a part of the 
team working toward the collective 
goal rather than focusing only on 
your work. 

Work Hard
Finally, when it comes to work ethic, 
employers want new hires without 
a sense of “false confidence,” or 
who are, perhaps, motivated by their 
own inexperience to work harder. 
(Wawrose, supra at 524). Do not leave 
the office before your supervising 
attorneys. If they are staying late, 
ask if they need help before you con-
sider leaving. Realize that you may 
have to work longer and harder dur-
ing the time you are acquiring your 
skills. A senior attorney may tell you 
that a certain project may only take 

two hours, but work on it as long as 
it takes to get it right.

Every generation complains about 
the next generation. New lawyers 
have always had to learn on job, learn 
from mistakes, and learn from the 
old timers taking them to school and 
telling them how it was in their day. 
This generation of new lawyers is no 
different-they too will rise up and 
become amazing attorneys, media-
tors, and judges. But they don’t know 
what they don’t know. It is our obli-
gation, as more seasoned attorneys, 
to teach, serve as role models and 
mentors providing feedback, oppor-
tunities, and encouragement.

Ms. Green is the Assistant Dean for 
Law Career Development and Adjunct 
Professor at the University of Baltimore 
School of Law. She may be reached at 
dgreen@ubalt.edu.
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By Valerie E. Anias 

”Millennials,” also known as Generation Y, are the largest—and an 
often-misunderstood—generation. A millennial will have used a lap-
top throughout law school, maintained an email address likely since 
middle school, seen and entered Facebook near its onset, and had a 
cell phone glued to her hip for most of her life. Unlike most, a mil-
lennial will likely text faster than speak and would prefer to keep to 
electronic communication. Millennials are going to change the legal 
profession unlike any other generation.

How Generation Y is Changing the Legal Profession

The Millennial 
Attorney
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Over the last 40 years, becoming 
a lawyer has involved a law school 
education and the passage of the 
state bar exam. In that regard, not 
much has changed. However, despite 
the consistency in education, much 
has changed in the way students are 
learning and what that means for the 
legal profession. Students 20, 30, and 
40 years ago performed legal research 
in a library, handwrote their notes, 
and took the bar exam by hand. Now, 
law school libraries are largely for 
looks, not research; the bar exam is 

electronic; and computers, tablets, 
and cell phones fill the classroom. 

It is hard to believe that simple 
technology is what is drastically 
changing the profession. Truthfully, 
it is not just technology but the new 
generation that is driving technology. 

Contextualizing the 
“Millennial”
The term “millennial” refers to indi-
viduals born between 1981 and 1997. 
Being called or referred to as a “mil-

lennial” is often not complimentary. 
Millennials are thought of by some 
as lazy, unmotivated, and entitled: 
the generation in which everyone 
gets a trophy and places first. Aside 
from the various character traits that 
Baby Boomers and Generation Xers 
have associated with the millennials, 
millennials stand out in comparison 
to previous generations. There are 
three times more millennials than 
Generation Xers, and all those millen-
nials have lived in the technologically 
forward world.

The Xerox Corporation invented 
the first commercial version of the fax 
machine in 1964. Still, fax machines 
did not become a law firm commod-
ity until the late in 1980s or early 
1990s. From 1964 through 2000, there 
were three primary ways to commu-
nicate: pick up the telephone, send a 
letter, or meet face to face. Between 
the 1980s and early 2000s, communi-
cations still largely involved phone 
calls, letters, and in-person meet-
ings, despite the availability of a fax 
machine. By comparison, between 
2000 and 2017, technologies includ-
ing text messaging, email, the cloud, 
video chatting, smart phones, com-
puters, tablets, and the like have pro-
liferated in the profession. 

We have entered the age of instan-
taneous communication. Clients 
and attorneys alike know that an 
email sent in the morning can eas-
ily have been read by lunch time, 
given the technology. Consequently, 
both expect an immediate response. 
Instant gratification in our commu-
nications is starkly different for a 
millennial. The notion that an indi-
vidual cannot or will not respond 
upon reading that text message or 
email or opening that Google drive 
or Dropbox link is frustrating. The 
commodification of smart phones has 
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led to an assumption that everyone 
has email on his or her phone, has 
access to the cloud, and can do out-
side the office many things that he 
or she would customarily do in the 
office. For a millennial, this is both 
comforting and overwhelming. For 
the millennial, it is nearly impossible 
to refrain from checking your text 
message or email as soon as that little 
notification appears. It is likewise 
nearly impossible not to respond, 
acknowledge receipt, or try to resolve 
or close whatever communication 
just occurred. Consequently, millen-
nials work constantly.

Understanding and 
Retaining the Millennial 
Lawyer
Like young attorneys of previous 
generations, millennials are not sat-
isfied with the “go with the flow” 
mentality. They want to be part of 
the flow, know the flow, and control 
the flow. This mindset, coupled with 
access to a wealth of electronic infor-
mation, creates a unique population 
of future and current lawyers. As 
such, law firms need to adjust and 
create an environment that incentiv-
izes the new generation rather than 
encourages them to look for other 
options.

Historically, law firms have 
rewarded loyalty and employ-
ment longevity with partnership. 
Millennials, by their nature, will be 
less likely than previous generations 
to stay in a law firm with the hope of 
partnership 10 or more years down 
the road. Millennials want to create 
an individualized work/life balance, 
spending time with family regardless 
of the historically prescribed gender 
roles, and break the social and eco-
nomic barriers.

Recent law school graduates also 
face daunting school debt. According 
to University of Pennsylvania 
archives, law school tuition in 1970 
was approximately $2,350 per year 
or approximately $7,050 for a three-
year law school education. In 2016, 
law school tuition was $57,236 per 
year or $171,708 for a three-year 
law school education. The burden a 
millennial lawyer feels in carrying 

this kind of debt is enormous. While 
programs to assist in payment of 
this debt do exist, the new attorney 
often has to choose between accept-
ing an underpaying job for a decade 
or a high-paying job with an enor-
mous monthly loan payment.

A contributing factor to retaining 
a millennial attorney is creating an 
environment in which the attorney 
is part of the process rather than 
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directed by the process. Instead of 
having a senior partner command 
a task and expect a result with 
little response, a millennial attorney 
wants to know more about the issue 
at hand, collaborate, voice analysis, 
and then, after completing the task, 
discuss the result. To older gen-
erations, the questioning character 
of a millennial often seems like a 
product of entitlement or insub-
ordination. It is the opposite. The 
millennial population encourages 
collaboration and innovation. It is 
creative, open, and continuously 
free-thinking; it does not stick to 
traditional methodologies. Perhaps 
aggravating to other generations, 
the millennial attorney sits in the 
grey area and asks “why” rather 
than accepting the black and white, 
“yes sir, no sir” attitude. It is no 
wonder that millennials are offi-
cially known as Generation Y. 

Law firms will benefit from 
encouraging innovative thinking 
and professional development and 
tasking the millennial attorney who 
strives for leadership roles to try 
alternative methods and styles of 
practice. This is particularly helpful 
from a marketing standpoint. In pre-
vious years, an individual needing 
an attorney would seek a referral, 
pull out the phone book, or look 
at written ads. Now an individual 
just needs to do an internet search 
and outcome threads for free “legal 
advice,” websites offering low cost 
forms, and hundreds of names of 
attorneys. As an example, I con-
ducted a Google search for “I want 
a divorce,” and in less than one 
second, 16,200,000 different results 
appeared. Consequently, 21st-centu-
ry lawyers must prove themselves 
and the worth of their knowledge 
and skill. However, law firms will 
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benefit from the tech-savviness of 
young attorneys, but only if they 
permit the exploration and encour-
age its development.

As with past generations of young 
lawyers, and perhaps even more so, 
the millennial population maintains 
a loud and continuous stance on 
issues that are bigger than them-
selves. Social issues and move-
ments like gender equality, Black 
Lives Matter, and immigration, for 
example, are priorities for the mil-
lennial population. Law firms that 
support such stances or the abil-
ity for attorneys to support issues 
important to them will be more suc-
cessful in retaining young attorneys. 
In states, such as Maryland, where 
pro bono hours are merely recom-
mended rather than required, law 
firms should encourage their attor-
neys to fight and stand for issues 
that matter to them.

What Changes Can We 
Expect to See?
The traditional law office will 
become outdated. Flexibility and a 
redefined understanding of formal-
ity are necessary to grow and enter 
the 21st century. There is a rise in 
virtual offices, Google voice phone 
numbers, and electronic commu-
nications. The notion of being in 
a single place to do work that can 
be done anywhere is restricting. 
Most clients will appreciate this 
sense of flexibility and the ability 
to communicate with their attorney 
anywhere rather than in a formal 
office. Trust and respect are what 
the millennial population of attor-
neys will thrive on.

More experienced attorneys may 
need to shift their mindset about 
workspace. To the millennial, desk-

tops and stationary items are archaic. 
Laptops, tablets, and smart phones 
better serve the millennial sensibil-
ity, and, in so doing, likewise benefit 
the firm by enabling more flexible 
scheduling that accommodates both 
lawyer and client. Law firms should 
also contemplate their web pres-
ence (e.g., website and Facebook 
page), create a hashtag, and find 
newer ways to market with and to 
the millennial generation. The ideal 
candidate to execute such tasks – the 
millennial attorney.

Millennial attorneys will grow 
quickly as professionals. Having 
actively used the internet for much 
of their lives gives them a leg up 
with online legal research, where-
in the new attorney may watch a 
case unfold, research pleadings and 
motions, or even contact other attor-
neys by simply posting an update 
via social media or message board. 
Law firms can capitalize on this 

24-hour access to information by 
encouraging millennial attorneys 
to develop new market strategies, 
attend various social gatherings, and 
collaborate amongst themselves. 

Most importantly, many millen-
nial attorneys desire to work cohe-
sively and collaboratively with their 
colleagues, often seeking a leader in 
all rather than a leader in one. The 
legal profession is due for a breath 
of fresh air and a shift in the tra-
ditional methods of the practice of 
law - and there is none better poised 
to accomplish this right now than 
the millennial attorney.

Ms. Anias is a millennial Maryland attor-
ney and graduate from the University of 
Baltimore School of Law who primarily 
handles civil litigation matters.
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Understanding the ethical, 
legal, and tactical realities 
of deadly force encoUnters

By David G. Bolgiano 

When assessing a law enforcement officer’s use of force in the line-
of-duty, those unskilled in the realities of a deadly force encounter 

or ignorant of the law surrounding such encounters often mistakenly 
superimpose their own notions of reasonableness onto a case after the 

fact. In doing so, they judge this dangerous world as they believe it ought 
to be rather than how it truly is. This is something that our courts have 

consistently warned against:
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[W]e must avoid substituting our 
personal notions of proper police 
procedure for the instantaneous 
decision of the officer at the scene. 
We must never allow the theoreti-
cal, sanitized world of our imagi-
nation to replace the dangerous 
and complex world that police-
men face every day. What con-
stitutes “reasonable” action may 
seem quite different to someone 
facing a possible assailant than to 
someone analyzing the question 
at leisure.
Smith v. Freland, 954 F.2d 343, 347 
(6th Cir. 1992)

Still, too many police and politi-
cal leadership, prosecutors, and 
media ignore such settled law. 
A good place to begin to under-

stand why courts give deference 
to peace officers is the scholarship 
of two retired Supervisory Special 
Agents of the Federal Bureau of 
Investigation: Urey Patrick and 
John C. Hall. Their seminal book – 
In Defense of Self and Others: Issues, 
Facts & Fallacies – The Realities of 
Law Enforcement’s Use of Deadly 
Force – should be mandatory read-
ing for any person providing expert 
analysis of, investigating, or adju-
dicating a deadly force encounter. 

Discussion
Actions that a police officer performs 
in the line-of-duty, including the offi-
cer’s use of force in defense of self or 
innocent others, ought to carry a 
presumption of reasonableness. In 

over 36 years of carrying a firearm 
in the line-of-duty or advising those 
that do, excluding those times when 
acting under the authority to engage 
pre-designated military targets or 
conducting extraordinary counter-
terror or hostage rescue missions, I 
have never met a peace officer (or 
Soldier, Sailor, Airmen, or Marine) 
who thinks, “Gee, I hope I get to kill 
someone today.” Thankfully, such 
individuals are weeded out in the 
assessment and selection process of 
their agency. 

Those bearing the weighty burden 
of prosecutorial discretion in deadly 
force cases ought to possess the car-
dinal virtues of competency, cour-
age, self-control, and justice as they 
relate to both the law and tactics 
underpinning such cases. 
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And, too often, politics—instead of 
reason, science, and informed analy-
sis—drives the investigative process 
as well as the decision to prosecute 
police officers and military person-
nel. See “Police Investigations of the 
Use of Deadly Force Can Influence 
Perceptions and Outcomes,” FBI 
Law Enforcement Bulletin (Jan. 2010). 
For example, when interviewed, one 
chief of police advised that “it is 
sometimes easier to go through an 
officer being killed in the line of duty 
than a questionable police shoot-
ing.” As Patrick and Hall write in In 
Defense of Self and Others:

“When criminal indictments and 
charges are instituted against a 
law enforcement officer for using 
deadly force, the impetus is pre-
dominantly political. The shoot-
ing incident was controversial in 
the public eye, inflamed segments 
of the community, and the filing 
of criminal charges is a political 
response to allay the emotional 
outrage of the affected activists. 
It is a politically driven act, not a 
public interest one – a refutation 
of the existence of a civil system 
of law designed and intended to 
deal with precisely such issues in 
which harm was done but with-
out criminal elements.” 

Often, as occurred in the case of the 
“Baltimore Six” (“Charges dropped, 
Freddie Gray case concludes with 
zero convictions against officers,” 
The Baltimore Sun, July 27, 2016), 
there is no substantive evidence to 
suggest that officers acted with gross 
negligence or with the slightest indi-
cia of criminal intent. Too often, the 
political fallout from a deadly force 
incident causes undue pressures on 
investigators to ignore exculpatory 
evidence or come to a conclusion 

already made by political figures. 
In such a high-pressure atmosphere, 
hasty attempts are made to obtain 
sworn statements from officers. For 
a number of reasons, taking a formal 
statement from officers too soon after 
a traumatic incident in which they 
were involved is often not advisable.

The FBI’s policy – as well as that 
of most Federal agencies – does not 
allow the special agents who are 
involved in a line-of-duty shoot-
ing to be questioned until at least 
twenty-four hours post-incident. 
Moreover, special agents are not to 
be questioned until they have been 
afforded the opportunity to speak 
with counsel, a psychologist and a 
chaplain (if they choose). This is not 
done in an effort to obstruct justice 
but rather to glean the most accu-
rate account of what transpired. 
Research indicates that traumatic 
situations frequently result in some 

degree of memory impairment. The 
same research suggests that officers 
may make more thorough and accu-
rate statements if the interview is 
delayed at least twenty-four hours 
and if those involved sleep in the 
interim. Sleep helps to integrate 
memories and facilitate both learn-
ing and memory integration. See 
Artwohl, Alexis, “Perception and 
Memory Distortion During Officer-
involved Shootings,” FBI Law 
Enforcement Bulletin (Oct. 2002).

Many officers would recognize 
the perils of making a statement 
too soon after an incident, while 
still under emotional and physical 
strain. While the law is clear as 
to not inferring guilt from silence, 
the reality is often quite the oppo-
site. Especially in law enforcement 
circles, a negative animus develops 
against those who invoke their rights 
pursuant to the Fifth Amendment to 
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the U.S. Constitution and the Law 
Enforcement Officers’ Bill of Rights. 
See Maryland Code (2003, 2011 Repl. 
Vol.), §§ 3-101–13 (Public Safety 
Article). That animus may be cou-
pled with an incorrect assumption, 
which may tarnish the investigation, 
that the officer has something to 
hide. The potential for injustice is 
greater in light of the rapidity of the 
charging process – and lack of a for-
mal, in-depth post-shooting investi-
gation by an experienced team – in 
some cases.

It is very important for any trier 
of fact to understand the daily cycle 
of law enforcement patrol duties. 
Police officers are called upon to 
handle the bad situations that most 
citizens wisely choose to avoid. Most 
Americans, thankfully, have never 
been punched in the face or been 
in a violent life and death struggle 
with a vicious felon. For the most 
part, police officers’ dealings with 
citizenry do not end with violence. 
But police officers are in the difficult 
position treating everyone respect-
fully but also having to be prepared 
to use deadly force at a moment’s 
notice. Moreover, police are not 
trained or expected to simply walk 
away from a bad situation. Their 
duties require otherwise.

Law enforcement officers are not 
trained to take no action to pro-
tect themselves and others. To 
the contrary, they are trained 
that they have a duty to protect 
themselves and others. In balanc-
ing the concept of “no action” 
against the concept of a “duty 
to perform”, we must remember 
that law enforcement officers are 
trained and practiced to protect 
themselves and the public. They 
are expected to be proactive in 
the pursuit of their duty. “… 

Employing deadly force is per-
missible when there is no safe 
alternative to using such force, 
and without it the officer or oth-
ers would face imminent and 
grave danger. An officer is not 
required to place him or herself, 
another officer, a suspect, or the 
public in unreasonable danger of 
death or serious physical injury 
before using deadly force.” 
- U.S. Department of Justice 
Commentary “Regarding the Use 
of Deadly Force in Non-Custodial 
Situations.” (emphasis added)

Prevention of Flight
As Patrick and Hall write in In 
Defense of Self and Others (citation 
and internal quotation marks omit-
ted), “If effective law enforcement is 
to be maintained, the race must not 
be to the swift. The fleeing criminal, 

regardless of his offense, must be 
considered the author of his own 
misfortune.”

The old common law standard 
was not only to threaten dangerous 
felons and hence deter them but 
to induce them to surrender peace-
ably if they dared commit inher-
ently dangerous felonies, rather 
than allow them to escape trial for 
their crimes. In Tennessee v. Garner, 
the U.S. Supreme Court considered 
“the constitutionality of the use of 
deadly force to prevent the escape 
of an apparently unarmed suspected 
felon.” 471 U.S. 1 (1985). The Court 
held that “such force may not be 
used unless it is necessary to prevent 
the escape and the officer has prob-
able cause to believe that the suspect 
poses a significant threat of death or 
serious physical injury to the officer 
or others.” Id. 
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In Defense of Self  
and Others
The common law standard clearly 
recognized that officers did not have 
to be right in their actions, only rea-
sonable. As Associate Justice Oliver 
Wendell Holmes so eloquently noted 
in Brown v. United States, “Detached 
reflection cannot be demanded in 
the presence of an uplifted knife.” 
256 U.S. 335, 343 (1921).

After the United States partially 
lifted the veil of sovereign immunity 
by diverse Federal Torts Claims Act 
statutes in the 1970s, the Supreme 
Court gradually began to take cog-
nizance of use of force cases against 
federal, state, and local law enforce-
ment officers: cases claiming some 

sort of violation of the individuals’ 
constitutional rights based on the 
officers’ use of force. The landmark 
cases from the 1980s – applying the 
Fourth Amendment standard of rea-
sonableness – are Tennessee v. Garner 
and Graham v. Connor. Subsequent 
Federal decisions have noted that 
the Constitution simply does not 
require police to gamble with their 
lives in the face of a serious threat 
of harm. See, e.g., Elliot v. Leavitt, 
99 F.3d 640, 641 (4th Cir. 1996). As 
the Sixth Circuit stated in Smith v. 
Freland, 

[W]e must avoid substituting our 
personal notions of proper police 
procedure for the instantaneous 
decision of the officer at the scene. 

We must never allow the theoreti-
cal, sanitized world of our imagi-
nation to replace the dangerous 
and complex world that police-
men face every day. What con-
stitutes “reasonable” action may 
seem quite different to someone 
facing a possible assailant than to 
someone analyzing the question 
at leisure.
954 F.2d 343, 347 (6th Cir. 1992).

This standard was slightly modi-
fied by the case of Saucier v. Katz, 
533 U.S. 194 (2001). In Katz, the 
Court explained that “[t]he relevant, 
dispositive inquiry in determining 
whether a right is clearly established 
is whether it would be clear to a 
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reasonable officer that his conduct 
was unlawful in the situation he 
confronted.” 533 U.S. at 202 (citation 
omitted).

In Katz, the Court specifically 
held that law enforcement officers 
may apply force that eventually 
is determined to be unconstitu-
tional yet remain protected by 
qualified immunity. In the words 
of the Court, “[q]ualified immu-
nity operates to protect officers 
from the sometimes hazy border 
between excessive and acceptable 
force.” The Court plainly stated 
that while uses of force by police 
occur that are clearly excessive or 
clearly appropriate, a gray area 
remains in between. The Court 
went on to say that when an offi-
cer’ s use of force falls within this 
gray area, deference must be paid to 
the officer and qualified immunity 
granted. (emphasis added.)
- Petrowski, Thomas D., “When is 
Force Excessive,” FBI Law Enforcement 
Bulletin, 27–31 (Sept. 2005).

In Scott v. Harris, 550 U.S. 372 
(2007), the Supreme Court had the 
opportunity to directly reexamine 
the standard set forth in Tennessee v. 
Garner concerning the reasonable-
ness of the force used to stop a flee-
ing and potentially dangerous sus-
pect. It is relevant here for a number 
of reasons, as it not only reaffirms 
Graham but also examines both the 
conduct of the police and the sub-
ject who gets shot by the police. The 
Court properly places an onus on citi-
zens not to act in a manner that endan-
gers human life. Escaping from lawful 
arrest and fleeing down a crowded 
street clearly endangers human life: 
at a minimum, it would be reason-
ably foreseeable that police would 
give chase and that either they or 

innocent others could get hurt in the 
ensuing melee.

The Fourth Circuit similarly out-
lined this proscription against judg-
ing law enforcement from the cool 
comfort of a courtroom:

As we stated in Elliott, the ‘sug-
gestion that the officers might 
have responded differently is 
exactly the type of judicial second 
look that the case law prohibits.’ 
Elliott v. Leavitt, 99 F.3d 640, 643 
(4th Cir. 1996). Accordingly, we 
decline to adopt 20/20 hindsight 
to second guess Russell’s deci-
sion to shoot rather than take 
cover, given that Russell reason-
ably believed his life to be in 
imminent danger. 
Anderson v. Russell, 247 F.3d 125, 
131 (4th Cir. 2001).

Additionally, the Supreme Court 
has analyzed law enforcement 

use of force cases pursuant to a 
Due Process standard under the 
Fourteenth Amendment. Usually, all 
that is required for a Fourteenth 
Amendment violation to occur 
would be “deliberate indifference” 
on the part of the police. However, in 
situations such as vehicle chases and 
other tactical situations that are tense, 
uncertain, and rapidly evolving, the 
standard may be lower. For example, 
the Court has explained that claims 
of inadequate medical care for pre-
trial detainees must be viewed dif-
ferently from claims that officers 
used excessive force in response to 
a violent disturbance. In the former 
case, there is time and opportunity 
for deliberation whereas, in the lat-
ter instance, police “are supposed 
to act decisively and show restraint 
at the same moment, and their deci-
sions have to made in haste, under 
pressure, and frequently without 
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the luxury of a second chance.” In 
such circumstances, “only a purpose 
to cause harm unrelated to the legiti-
mate object of arrest will satisfy the 
element of arbitrary conduct shock-
ing to the conscience, necessary for 
a Due Process violation.” (empha-
sis added) Applying this standard 
to the facts, the Court concluded 
that, even if the officers’ decision 
to engage in and continue the high-
speed pursuit “offended the reason-
ableness upheld by tort law or the 
balance struck in law enforcement’s 
own code of sound practice,” it did 
not violate Due Process. In Defense 
of Self and Others, pages 58-59, citing 
and quoting County of Sacramento v. 
Lewis, 118 S.Ct.1708 (1998).

So, absent a showing of some 
specific criminal intent unrelated to 
the circumstances of the use of force, 
there is Fourteenth Amendment Due 
Process violation. Again, In Defense 
of Self and Others eloquently states 
this point of law and order:

“I decline utterly to be impartial 
as between the fire brigade and 
the fire.”

- Sir Winston Churchill (1926)
There are some topics about 
which decent folk cannot afford 
to be impartial. Sir Winston’s 
statement provides a good exam-
ple. There is an obvious paral-
lel between the fireman and the 
policeman. Just as the fireman’s 
helmet represents our determi-
nation as a community to pro-
tect ourselves from the dangers 
posed by fire, the law enforce-
ment officer ’s badge and gun 
represent our determination as a 
community to protect ourselves 
from the dangers posed by indi-
viduals whose actions threaten 
our safety. The folly of taking 
a neutral stance between that 
which is dangerous and that 
which we create to protect us 
from that danger should be self-
evident.

It is possible that an officer might 
use less forceful means. An offi-
cer could have used a Taser device 
(assuming one was within that 
weapon’s effective range); sent a K-9 
dog after the suspect (although, as 
noted by a Federal Appellate Court, 
one would suspect that a different 
type of lawsuit would ensue); chased 
the subject with a patrol vehicle; or 
chased and tackled the subject. The 
latter option, however, might have 
placed the officer in extreme danger. 
Neither the law nor reason requires 
a law enforcement officer to use the 
least forceful means available to stop 
a threat or make an arrest, only an 
objectively reasonable means. 

The standard of reasonableness 
does not require an officer to have 
been right in the clear vision of 
20/20 hindsight. As the Seventh 
Circuit has noted, “It is not neces-
sary that the danger which gave rise 

to the belief actually existed; it is 
sufficient that the person resorting 
to self-defense at the time involved 
reasonably believe in the existence 
of such a danger, and such reason-
able belief is sufficient even where it 
is mistaken.” Davis v. Freels, 583 F.2d 
337, 341 (7th Cir. 1978).

So, a suspect need not actually 
present an imminent threat to the 
officer or innocent others: it is nec-
essary only that the officer ’s belief 
that the suspect did so was objec-
tively reasonable under the circum-
stances. This point is too often lost 
on prosecutors, plaintiffs’ counsel, 
and the bench. 

Conclusion
Again, police officers do not go on 
shift thinking “I hope I get to shoot 
or kill someone tonight.” In fact, 
my lifetime experiences, including 
personally having to use deadly 
force in the line-of-duty, prove the 
opposite. According to Department 
of Justice statistics, armed and uni-
formed police officers are assaulted 
at least 66,000 times every year. Of 
those 66,000 assaults, 15,500 are 
committed with a dangerous and 
deadly weapon. Yet, police only 
shoot and kill between 500 and 700 
suspects nationwide every year. So, 
this oft-repeated notion that police 
have declared “open season” on 
offenders isnot a fair or accurate 
characterization of the facts. Absent 
some indicia of malice or criminal 
intent, the law should give officers 
the benefit of the doubt. To do oth-
erwise undermines law and order.
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You state that you are a member of the 
Maryland Bar and in your capacity as 
the sole member of a limited liability 
company, you intend to enter into a 
general partnership (“Law Firm”) with 
another law firm for the purpose of 
providing legal services related to the 
defense of real estate foreclosures and 
loan modifications. You state that the 
Law Firm will contract for all nonle-
gal administrative and other nonlegal 
matters with respect to the operation 
of the Law Firm. You will supervise 
all nonlawyer employees and third 
party vendors that provide nonlegal 
services to the firm in accordance 
with the Maryland Lawyers’ Rules 
of Professional Conduct (“Rules”); 
particularly Rules 1.6 regarding con-
fidentiality, 5.1 regarding responsibili-
ties of supervising partners and 5.3 
regarding the supervision of nonlaw-
yers. You inquire whether the busi-
ness structure that you have described 
complies with the Rules. 

This Committee has reviewed simi-
lar business arrangements in the past. 
We direct your attention to Ethics 
Docket 2009-07 which analyzes the 
several ethical issues that may arise 
with respect to the operation of the 
Law Firm and your contemplated 
professional conduct. You will find a 

copy of that opinion at www.MSBA.
org. Except as otherwise provided in 
Ethics Docket 2009-07 and in this opin-
ion, the Committee declines to opine 
on whether your proposed business 
operation complies with the Rules 
and Maryland law. It is our view that 
while a business arrangement and its 
contemplated operation may be in 
compliance on a theoretical basis, in 
reality, a contrary result may occur 
because the intentions are not carried 
out in compliance with the prescribed 
standards of professional conduct. 

However, please note that the 
Committee recommends that you 
change the manner in which you 
intend to handle your fixed or flat fees 
for legal services rendered to your 
clients so that it complies with the 
requirements of Rule 1.15(c). 

Your inquiry provides that you 
intend to deposit all flat or fixed fees 
that you receive for legal services into 
the “. . .general operating account of 
the Law Firm, unless it is required that 
the fee be deposited in the Law Firm’s 
Trust Account. 1 No Trust Account 
will be established to hold any fees 
received from the client, unless so 
required.” 

Rule 1.15(c) provides: 
Unless the client gives informed 

consent, confirmed in writing, to 
a different arrangement, a law-
yer shall deposit legal fees and 
expenses that have been paid in 
advance into a client trust account 
and may withdraw those funds 
for the lawyer’s own benefit only 
as fees are earned or expenses 
incurred. 

In recent cases, the Court of Appeals 
has confirmed that it reviews fixed or 
flat fee arrangements on a case by 
case basis, since it has not held that 
all flat fees paid for future legal work 
or advanced payment fees, under all 
circumstances, must be placed in an 
attorney trust account. See, Att’y Griev. 
Comm’n v. Milliken, 348 Md. 486, 517, 
704 A.2d 1225, 1240 (1998). Rule 1.15 
(c) was revised in 2007 to incorpo-
rate the standard of conduct required 
by the Court. Simply stated, flat fee 
payments must be placed in escrow 
upon receipt, if the work has not been 
performed at the time of receipt and 
the client has not given informed con-
sent to a contrary arrangement. See, 
Att’y Griev. Comm’n v. Kenderick, 403 
Md. 489, 943 A.2d 1173 (2008); Att’y 
Griev. Comm’n v. Lawson, 401 Md. 
536, 933 A.2d 842, 861 (2007); Att’y 
Griev. Comm’n v. Guida, 391 Md. 

Propriety of Business Structure; Utilizing Third Parties to 
Provide Nonlegal services; Deposit of fixed fees into 
Operating Account 
ETHICS DOCKET NO. 2009-13
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33, 891 A.2d 1085 (2006); Att’y Griev. 
Comm’n v. McLaughlin, 372 Md. 467, 
813 A.2d 1145 (2002); Ethics Docket 
No. 2007-15. 

If you intend to handle the fixed or 
flat fee arrangement in a manner other 
than as mandated by the Court, then 
informed consent must be obtained in 
writing from the client. 

Rule 1.0 (f) describes the term 
“informed consent” as follows: 

“Informed consent” denotes the 
agreement by a person to a pro-
posed course of conduct after the 
lawyer has communicated ade-
quate information and explana-
tion about the material risks of 

and reasonably available alterna-
tives to the proposed course of 
conduct. 

Consequently, the lawyer must 
describe to the client, in writing, (i) the 
possible risks that are inherent in the 
delivery of the fees prior to the com-
pletion of the legal services, including 
the possibility that the attorney or law 
firm will not have sufficient funds 
available in its operating account to 
refund the fees to the client in the 
event the lawyer fails to provide the 
legal services contemplated and (ii) as 
an alternative, that the lawyer instead 
could arrange to deposit the fees into 

an attorney trust account until the 
fees are earned by the lawyer, which 
would occur only upon the perfor-
mance of the legal services. 

The Committee trusts that it has 
responded fully to your inquiry. 

“Flat or fixed fees” contemplates 
fees for services to be rendered, and 
they are distinguishable from engage-
ment fees that are earned when 
delivered. An engagement fee is not 
advance payment for services to be 
performed in the future. 

By Linda D. Schwartz 
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The McCammon Group
is pleased to announce our newest Neutral

Hon. William G. Simmons (Ret.)
Retired Judge, Montgomery County District Court

A longtime resident of Montgomery County, The  

Honorable Bill Simmons (Ret.) has served his 

community as an advocate, civic leader, educator, and 

distinguished jurist. Prior to his tenure on the bench, 

Judge Simmons enjoyed a successful law practice 

providing counsel in a wide array of civil disputes, 

with a focus on family law. He recently retired after a 

decade on the Montgomery County District Court and  

now brings his skill and experience to The  

McCammon Group to serve the mediation and arbitration 

needs of lawyers and litigants throughout Maryland.

For a complete list of our services and Neutrals throughout MD, DC, and VA,  
call (888) 343-0922 or visit www.McCammonGroup.com
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