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Private Cause of aCtion 
for injunCtive relief 

under Maryland’s 
CaMPaign finanCe laws

By H. Mark Stichel and Joshua Greenfeld
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On Friday, June 13, 2014, eleven days 
before Maryland’s Primary election, all 
campaign finance entities (candidates, 
slates, political action committees and 
independent expenditure committees) 
were required to file campaign finance 
reports detailing their expenditures 
and donations. Md. Code Annotated 
Election Law §13-309. Campaign 
finance reports are vital so that the 
public, and also political allies and 
opponents, will know who or what is 
funding a particular campaign. As the 
Supreme Court of the United stated 
in Buckley v. Valeo, 424 U.S. 1, 66-67 
(1976), the landmark opinion that, 
inter alia, upheld disclosure require-

ments for federal campaigns:

[D]isclosure provides the elector-
ate with information “as to where 
political campaign money comes 
from and how it is spent by the can-
didate” in order to aid the voters in 
evaluating those who seek federal 
office. It allows the voters to place 
each candidate in the political spec-
trum more precisely than is often 
possible solely on the basis of party 
labels and campaign speeches. The 
sources of a candidate’s financial 
support also alert the voter to the 
interest to which a candidate is 
most likely to be responsive and 

thus facilitate predictions of future 
performance in office.

Given the Supreme Court’s April 
2, 2014, decision in McCutcheon 
v. Federal Election Commission, 
____U.S.____, 134 S. Ct. 1434 (2014), 
which invalidated aggregate cam-
paign contribution limits on First 
Amendment grounds, disclosure 
becomes even more important in a 
world in which political contributors 
have fewer limits on their spending.

On June 13, 2014, a political action 
committee (PAC) called Marylanders 
for Integrity in Government failed 
to file its campaign finance report 
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despite sending no fewer than three 
campaign mailers to thousands of 
Maryland voters with harsh nega-
tive attacks against Jon Cardin, a 
candidate for Attorney General of 
Maryland. These attacks included 
some of the most damning accu-
sations seen in Maryland politics 
in decades, including a claim that 
Cardin’s marriage proposal directly 
led to multiple individuals being 
shot. Naturally, Cardin desired to 
know who or what was funding 
these attacks so that his campaign 
could respond.

It is reasonable to assume that 
with millions of dollars and the state 
of Maryland’s democratic system on 
the line, there would be a means 
for holding a non-compliant cam-
paign finance entity responsible, 
but a review of Maryland campaign 
finance law reveals little more than 
small fines for violations of campaign 
finance law. Md. Code Annotated 
Election Law §13-331 ($500 maxi-
mum late filing fee beginning 
January 1, 2015. Current maximum 
late fee is $250). The only possible 
method of forcing the noncompliant 
campaign finance entity to comply 
with the law or cease election activi-
ties is through Election Law Article 
§3-605, which allows Maryland’s 
Secretary of State, a political appoin-
tee, to seek an injunction against the 
non-compliant entity. §3-605 is silent 
as to whether a candidate or voter 
may bring a private cause of action 
to seek injunctive relief for non-
compliance with campaign finance 
requirements.

One option for holding non-compli-
ant campaign finance entities account-
able is the filing of a complaint with 
the State Board of Elections (SBE). In 
the 2014 election cycle, SBE received 
dozens of complaints of violations of 

various campaign finance laws. To 
date, SBE has issued no sanctions and 
many of the complaints would not 
have been investigated until after the 
November 4, 2014, General Election. 
Included in these complaints were 
serious violations of illegal campaign 
finance coordination between both 
gubernatorial campaigns and their 
affiliated PACs. Major Complaints 
of Violations in Brown-Hogan Race 
Unlikely to be Resolved Before 
Election, MarylandReporter.com, 
Sept. 24, 2014.

Time is of the Essence
In many cases of campaign finance 
non-compliance, the violation occurs 
within days or weeks of the elec-
tion. The importance of reporting 
as an election approaches is reflect-
ed in the reporting schedule under 
Maryland’s campaign finance law, 
which requires more frequent report-
ing as an election approaches. Once 
an election happens, allegations of 
campaign finance violation become 
moot and the damage is irreversible 
– the candidate has lost the election. 
For most campaigns, especially for 
higher levels of office where hun-
dreds of thousands or even millions 
of dollars are spent to communicate, 
the threat of $500 in late fees is insuf-
ficient to deter violations when an 
election is at stake. Too many can-
didates and their financial backers 
are willing to flout the law because 
$500 in fines after the election pales 
in comparison to the threat of los-
ing the election. By contrast, in most 
other types of cases in which time is 
of the essence with significant, irre-
versible damage, the law allows for 
injunctive action.

The Cardin Case
In Jon Cardin’s case, the violation 
occurred eleven days before a hotly 
contested Primary election. In elev-
en days, none of it would matter 
any longer. If the mailers were effec-
tive in claiming that Cardin’s mar-
riage proposal was associated with 
people being shot, he would lose 
the election.

Cardin concluded that there was 
little, if any, chance that the Secretary 
of State would take action to file an 
injunction immediately and work 
to see it enforced. Meanwhile, the 
threat of a few hundred dollars in 
late fees to an organization already 
spending hundreds of thousands of 
dollars on campaign mailers was, 
apparently, no deterrent to flouting 
the law with a sense of impunity.

On Monday, June 16, 2014, Jon 
Cardin, both personally, and as a cam-
paign entity, brought a civil action 
against Marylanders for Integrity 
in Government and requested that 
the Circuit Court for Baltimore City 
enjoin the political action committee 
from any further campaign com-
munications until it became compli-
ant with campaign finance law by 
disclosing its donors and expendi-
tures. See Case No. 24-C-14-003700 
(Circuit Court for Baltimore City). 
Cardin argued that while there was 
no explicit statutory right of action 
for a private party to seek an injunc-
tion, there was an implied private 
right of action based on the word-
ing of Election Law Article §3-605 
which is not explicitly limited to the 
Secretary of State.

Cardin relied upon Baker v. 
Montgomery County, Maryland, 427 
Md. 691, 709, 50 A.3d 1112, 1122 
(2012) (citing Cort v. Ash2422 U.S. 
66, 78 (1975) ). In Baker, the Court of 
Appeals of Maryland quoted Cort v. 
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Ash for the correct test to determine 
whether a statute implicitly contains 
a private cause of action.

In determining whether a private 
remedy is implicit in a statute 
not expressly providing one, sev-
eral factors are relevant. First, is 
the plaintiff “one of the class for 
whose especial benefit the stat-
ute was enacted [.]” Second, is 
there any indication of legislative 
intent, explicit or implicit, either 
to create such a remedy or to 
deny one? Third, is it consistent 
with the underlying purposes of 
the legislative scheme to imply 
such a remedy for the plaintiff?

Cardin argued that a private right 
of action was implied by the over-
all statutory scheme of Maryland’s 
campaign finance laws because the 
Maryland Constitution authorizes 
the General Assembly to enact laws 
“necessary for the preservation of 
the purity of Elections.” Maryland 
Constitution, Article I, Section 7. He 
further argued that both as an indi-
vidual and as a candidate, he was 
part of the class of people § 3-605 
was intended to protect because he 
could be deprived of his right to 
hold office, the right to a fair elec-
tion and the right to free expression 
of political speech under the First 
Amendment. Just prior to a hear-
ing for preliminary injunctive relief 
occurred, Marylanders for Integrity 
in Government elected to file their 
campaign finance report so this 
novel legal theory was never tested 
in a court of law.

Jon Cardin was not the first can-
didate to attempt to bring a private 
cause of action under Maryland’s 
campaign finance laws. Glenn L. 
Ross, an unsuccessful candidate for 

the Baltimore City Council in the 
2004 General Election, filed an action 
after the election to challenge the 
winning candidate’s qualifications 
to be on the ballot. Throughout 2003 
and 2004, campaign finance enti-
ties raising funds for the victor’s 
campaign repeatedly failed to file 
campaign finance reports when they 
were due. One question that was 
raised in the case before the Court of 
Appeals of Maryland was whether 
there was a private cause of action to 
enforce the campaign finance report-
ing requirements of Title 13 of the 
Election Law Article. However, the 
Court of Appeals held that the case 
was barred by laches and did not 
reach the issue of a private cause of 
action. Ross v. State Board of Elections, 
387 Md. 649, 658 n. 7, 876 A.2d 692, 
697 n.7 (2005).

On June 20, 2014, four days after 
the Cardin case was filed and con-
cluded, the Court of Appeals dis-
cussed Ross in the context of a vot-
er’s challenging a candidate’s candi-
dacy on the ground that she was not 
registered as a member the political 
party in whose primary election she 
had filed a certificate of candidacy. 
The candidate had argued that the 
voter did not have standing to bring 
a challenge. The Court of Appeals 
responded:

Appellant misinterprets the 
charge of §§5-301(b) and 5-304(e). 
The State Board’s “responsibility” 
does not preclude the existence of 
a private right of action . . . . Ross 
provides an example. We did not 
decide in that case whether there 
was a private cause of action 
under §12-202 because we had 
concluded that Ross’s claim was 
barred by the doctrine of laches, 
yet, in stating that the appellant’s 

claim was governed by §12-202 
we suggested that a private cause 
of action exists for challenging 
candidacy based on alleged vio-
lations on the campaign finance 
reporting requirements of the 
Election Law Article.

Cabrera v. Penate, 439 Md. 99, 109-
10, 94 A.3d 50, 56 (2014) (emphasis 
added).

Maryland Should Create 
an Explicit Statutory right 
to Injunctive relief in 
§3-605
Jon Cardin’s case is not the only alle-
gation of serious campaign finance 
violations to occur in Maryland’s 
2014 Primary and General Election 
cycle. While the initiation of a 
legal action brought Marylanders 
for Integrity in Government into 
compliance, both Anthony Brown 
and Larry Hogan were accused of 
serious campaign finance viola-
tions that were not resolved before 
the November General Election. 
If the opposing campaigns or any 
other Maryland campaign had had 
access to a private right action for 
injunctive relief, this alleged sce-
nario, which could seriously under-
mine American style democracy, 
may not have occurred. Violations 
could have been identified quickly, 
put before a neutral tribunal and 
resolved efficiently well in advance 
of the election.

§3-605 has an obscure and murky 
history. Maryland’s initial campaign 
finance act, the Corrupt Practices 
Act of 1908, was superseded by 
the Fair Election Practices Act of 
1967. Neither the 1908 Act nor the 
1967 Act included a provision for 
injunctive relief. §3-605’s prede-
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cessor was inserted into the Fair 
Election Practices Act in 1969 upon 
recommendation of the Legislative 
Council of Maryland. See Legislative 
Council of Maryland, Report to the 
General Assembly of 1969, vol. 1, 
page 48. The Legislative Council 
did not state any reasoning in sup-
port of the provision, which as ini-
tially drafted, gave the Attorney 
General the power to seek injunc-
tive relief. Id.

In 1968, a bill was proposed in the 
House of Delegates to regulate cam-
paign literature that did not have a 
properly registered authority certifi-
cation. See House Bill 467, 1968 Md. 
General Assembly. The bill included 
a provision requiring the appropri-
ate State’s Attorney to seek “an 
immediate injunction” against cam-
paign literature without a proper 
certification. The proposed bill was 
based upon the findings and rec-
ommendations of a Baltimore City 
Grand Jury which found that cam-
paign literature distributed during 
the 1967 Baltimore City municipal 
elections contained “false propa-
ganda” from misidentified sources. 
See Report of the Grand Jury of 
Baltimore City, September Term 1967 
at 10-14. House Bill 467 was studied 
by a “special committee” of the 
Legislative Council’s Subcommittee 
on Elections after the 1968 session. 
Ultimately, the Subcommittee on 
Elections gave a favorable report 
to a bill drafted by the “special 
committee” to give the Attorney 
General the power to seek injunc-
tive relief against “any violation of 
the Fair Election Practices Act.” See 
Subcommittee on Elections, Minutes 
– Meeting, September 27, 1968 (on 
file with the Maryland Department 
of Legislative Services).

Existing records of the Legislative 
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Council do not explain the evolu-
tion of the injunctive relief provi-
sion from one requiring the State’s 
Attorney to seek an injunction to 
combat misattributed campaign lit-
erature to one giving the Attorney 
General plenary authority to seek 
injunctive relief for any violation of 
the Fair Election Practices Act, the 
predecessor of Maryland’s current 
campaign finance law. The House 
Judiciary Committee amended the 
Legislative Council’s proposed bill 
and substituted the Secretary of 
State for the Attorney General. See 
1969 Md. House Journal at 867-68 
(March 5, 1969). The Legislative 
Council’s proposal, as amended, 
was enacted and with the exception 
of minor changes in verbiage, has 
remained unchanged. See 1969 Md. 
Laws. Ch. 559.

At the time that the injunctive 
relief bill was amended by the 
House Judiciary Committee to sub-
stitute the Secretary of State for the 
Attorney General, the Secretary of 
State was the public official respon-
sible for enforcement of election 
law. However, on the same day that 
Governor Mandel signed the injunc-
tive relief provision into law, he 
signed another bill that established 
the State Administrative Board of 
Election Laws to be responsible 
for the administration of election 
laws instead of the Secretary of 
State. See 1969 Md. Laws. Ch. 555. 
In 1970, the Legislative Council of 
Maryland recognized that several 
provisions of the Maryland Code 
did not reflect the transfer of func-
tions and responsibilities for elec-
tion laws from the Secretary of State 
to the Board and recommended the 
adoption of a bill to make technical 
changes to reflect the transfer. See 
Legislative Council of Maryland, 
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Report to the General Assembly of 
1970, vol. II, page 865. The proposed 
bill and the law that was eventu-
ally enacted, failed to address the 
injunctive relief provision. Id. at vol. 
I, page 131; see also 1970 Laws of 
Maryland, ch. 103.

Courts in other states have held 
that there is no private cause of 
action under their campaign finance 
and disclosure statutes. See, e.g., 
Nichols v. Kansas Political Action 
Committee, 270 Kan. 37, 11 P.3d 1134 
(2000); Crisman v. Pierce County fire 
Protection District No. 21, 115 Wash. 
App. 16, 60 P.3d 652 (2002). The 
Ninth Circuit has held that there 
is no private cause action under 
the Federal Election Campaign Act. 
National Committee of the Reform 
Party of the United States of America 
v. Democratic National Committee, 168 
F.3d 360 (9th Cir. 1999). The Attorney 

General of Virginia has opined that 
there is not a private right of action 
to enforce the Virginia Campaign 
Finance Disclosure Act. See Va. Atty. 
Gen. Op. 05-069 (October 12, 2005). 
Thus, notwithstanding the Court of 
Appeals’ “suggestion” in Ross that 
there is a private cause of action 
in Maryland, there is the distinct 
possibility that the next time a can-
didate in Jon Cardin’s shoes seeks 
an injunction pursuant to Section 
13-605, he or she may have a tough 
row to hoe.

Several states provide a private 
cause of action for monetary dam-
ages when an opponent has violat-
ed campaign finance laws. See, e.g., 
N.C. Gen. Stat. §163-278.39A(f); Tex. 
Election Code §253.131. However, 
damages are no recompense for the 
irreparable injury that a candidate 
for public office sustains when he 

or she loses an election. The General 
Assembly of Maryland should 
make explicit that which Jon Cardin 
argued was implicit – a candidate 
who is being affected by another 
candidate’s or committee’s failure to 
comply with campaign finance laws 
should have a private right of action 
to seek an injunction pursuant to 
§13-605.

Mr. Stichel is a Partner at Gohn Hankey 
Stichel & Berlage, LLP, and focuses his 
practice on civil litigation. He represent-
ed Jon S. Cardin in the action against 
Marylanders for Integrity in Government 
PAC. Mr. Greenfeld is Vice President of 
Government Affairs for the Maryland 
Building Industry. He previously worked 
as Delegate Jon S. Cardin’s Chief of 
Staff.

No firm is too small 
for a compreheNsive aNd 
affordable retiremeNt plaN.

call an aba retirement funds program
regional representative today!
866.812.1510  i  www.abaretirement.com 
joinus@abaretirement.com

The aba retirement funds program 
(“the Program”) has provided retirement 

plan services to firms of all sizes – even 

solo practitioners – since 1963.  We believe 

today, as we did then, that the unique needs 

of the legal community are best served by 

a retirement Program built exclusively to 

benefit its members. 

CN0228-8312-0315

The Program is available through the Maryland State Bar Association as a member benefit. This 
communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a 
request of the recipient to indicate an interest in, and is not a recommendation of any security. 
Securities offered through Voya Financial Partners, LLC (Member SIPC).
The ABA Retirement Funds Program and Voya Financial Partners, LLC, are separate, unaffiliated 
companies and are not responsible for one another’s products and services. 



14        Maryland Bar Journal           March 2015

By Steven P. Hollman, rebecca umhofer, and lauren Cury

As Maryland voters survive through another elec-
tion cycle, we may pause to reflect on the efforts of politicians to com-
pete for a share of the dwindling public attention available to focus 
on their political campaigns. As politicians search for shorthand 
ways to convey their message and command voters’ short attention 
spans, they increasingly resort to popular culture, borrowing catchy 
taglines, soundtracks, and artwork. While their efforts generally are 
afforded the most robust First Amendment protection, their free 
speech rights not infrequently bring them into conflict with the intel-
lectual property rights of third parties. These conflicts are shaping 
some campaigns and attracting media attention. Candidates’ brand-
ing efforts are potentially in tension with the rights of trademark 
owners and copyright holders when they appropriate well-known 
songs, phrases, commercial advertising campaigns, news footage, 
trade dress and even trademarks. Conversely, candidates may also 
need to act to protect their campaign’s intellectual property from 
copiests and parodists.

Branding:
Political Messaging,  
Fair Use and Infringement

Politics
of

The
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By Steven P. Hollman, rebecca umhofer, and lauren Cury

Branding:
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Campaign Messaging and 
Tagline Positioning
The recent Maryland gubernatorial 
campaigns reflected the increasing 
importance of brand identity and 
messaging. Democratic Lt. Governor 
Anthony Brown adopted a cam-
paign message summarizing his 
efforts with the tagline “BUILDING 
A BETTER MARYLAND FOR 
MARYLANDERS,” with the present 
perfect continuous verb tense empha-
sizing his continuity with the record 
of the O’Malley administration on 
which he was “building.” In contrast, 
the campaign of Republican candi-
date Larry Hogan adopted a tagline 
that emphatically embraced change, 
asserting that “CHANGE STARTS 
HERE.” Apparently, the message of 
change captured the imaginations 
of Maryland voters, and candidate 
Hogan positioned himself well with 
his tagline as the better change agent 
for disaffected voters. 

It can be illuminating to examine 
these and similar efforts by politicians 
to protect their own brands and the 
efforts of third parties to shield their 
intellectual property from unauthor-
ized political use. These efforts are 
visible in both the trademark and 
copyright arenas 

Trademark dust-ups
Although campaigns do not regular-
ly file for trademark protection for 
their slogans (a typical application to 
the U.S. Patent and Trademark Office 
(PTO) takes more than 10 months 
to process), they are wise to assure 
that any proposed branding, tagline 
or slogan is not a registered trade-
mark. In addition to carefully screen-
ing proposed taglines, slogans and 
sign designs, campaigns also may 
need to prevent enterprising entrepre-

neurs from profiting by the attempted 
exploitation of campaign slogans, or 
even trying to appropriate a candi-
date’s name.

Hershey v. Hershey: A Sweet Trade 
Dress Victory for the Chocolate 
Company; a Political Victory for the 
Candidate
On July 17, 2014, the U.S. District 
Court in Maryland issued a prelimi-
nary injunction enjoining State Senate 
candidate Steve Hershey and his cam-
paign from using any design or logo 
that mimics or imitates the trade dress 
used by The Hershey Company for 
its renowned milk chocolate bars. The 
court found that signs used by the 
campaign during the state senate pri-
mary were likely to cause confusion 
with respect to sponsorship or affili-
ation between the candidate and the 
chocolate company. 

The signs at issue used the name 
HERSHEY in a similar font and color-
ing to the Hershey trade dress. Despite 
the Senator’s rearguard effort to show 
no likely confusion (see above) by 
adding a Maryland flag design in 
a dual brown tone background, the 
words “State Senate,” and the com-
mentary at the top of the sign, Judge 
William D. Quarles found that The 
Hershey Company was likely to suc-
ceed in establishing a trademark 
infringement claim under Section 32 
of the Lanham Act. Such a claim must 
establish, among other elements, that 
the defendant used the mark “in con-
nection with the sale, offering for sale, 
distribution or advertising of goods 
or services.” The court interpreted the 
term “services” to include the political 
activities of the Hershey campaign. 

The court also rejected the defen-
dant’s claim that their use of the 
Hershey’s trade dress was protected 
by the First Amendment. The court 

explained that the First Amendment 
protects a candidate’s right to use 
another entity’s mark as part of a 
communicative message that might 
include parody or political commen-
tary. It does not, however, allow a 
candidate to associate itself with a 
popular consumer brand. 

Fortunately for Sen. Hershey, his 
loss in defending his brand identity 
did not affect his political identity. 
He managed to defeat his Democratic 
challenger, winning 67 percent of the 
vote in his district.

For more information on this case 
see Hershey Co. v. Friends of Steve 
Hershey, Case No. 1:14-cv-01825 (D. 
Md. Jul 17, 2014).

Robbing Romney of His Slogan?
Chris Armes, who was not associated 
with the Romney campaign, filed two 
trademark applications in October 2011 
proposing to use Romney’s slogan, 
“BELIEVE IN AMERICA,” on wrist-
bands, hats and shirts. The Romney 
campaign opposed the marks on the 
grounds that as the first user of this 
slogan, they – not Armes – had the 
right to file for trademark protection. 
Armes abandoned the fight before the 
Trademark Trial and Appeal Board, and 
the case was terminated in July 2013.

NOBAMA, No Trademark
President Obama’s famous “O” trade-
mark (above, left), created by designer 
Sol Sender, became such a successful 
branding tool that the President used 
it again for his re-election campaign in 
2012. Of course, it is not only the “O” 
symbol that Obama must protect; he 
also must protect his name.

For a sitting president, this is 
no small task. The PTO is flooded 
with requests to register trademarks 
based on the President’s name – from 
“OBAMA GOT OSAMA” to “OBAMA 
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O’BUMMER,” “OBAMA VODKA,” 
and the unique “BUSH ROBBED MY 
MAMA SO I VOTED OBAMA!”

Simply applying for a trademark, 
however, does not guarantee an appli-
cant’s success. Napoleon Trujillo 
sought to register the trademark 
“NOBAMA 2012-2013” on August 22, 
2011. The Trademark Office demurred, 
issuing an Office Action refusing 
registration because the application 
“does not include the written con-
sent of Barack Obama.” The letter 
explained that the Trademark Act bars 
the registration of a mark “that con-

sists of or comprises [...] a name, por-
trait or signature which identifies a 
particular living individual, except by 
the written consent of such individu-
al.” The key question is not whether 
the proposed mark specifically uses 
“Barack Obama.” Rather, to require 
the President’s consent, it must simply 
identify him to the relevant public.

Copyright and “Fair use”
In recent elections, candidates’ use of 
television footage and songs angered 
copyright owners. Despite the recog-

nized importance of political speech, 
courts have not recognized a “free 
speech” defense to allegations of 
copyright infringement. The First 
Amendment protects candidates’ 
right to speak freely about an idea, 
theory or fact, but not their right 
to express themselves in the manner 
copyrighted by another.

Candidates regularly assert that 
their use of copyrighted material is 
a permissible “fair use.” The fair use 
doctrine permits the use of copy-
righted material, which is otherwise 
exclusively reserved for the copy-
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right owner, for a number of purposes 
including: “criticism, comment, news 
reporting, teaching, scholarship, or 
research.” See 17 U.S.C. § 107. Section 
107 further sets out factors a court 
should apply to determine whether a 
secondary use of copyrighted material 
is permissible as fair use:

1. the purpose and character of 
the use, including whether such 
use is of a commercial nature 
or is for nonprofit educational 
purposes;

2. the nature of the copyrighted 
work;

3. the amount and substantiality 
of the portion used in relation 
to the copyrighted work as a 
whole; and

4. the effect of the use upon the 
potential market for or value of 
the copyrighted work.

There is little case law applying 
this statute to political campaigns. 
Recent conflicts between candidates 
and copyright holders typically have 
emerged when candidates have 

employed television footage or music 
in an effort to shape the image of their 
opponents or themselves.

Illinois Governor Pat Quinn’s 
“Simpsons” ad blocked
Illinois Governor Pat Quinn’s 2014 
unsuccessful re-election campaign 
strove to define Gov. Quinn’s wealthy 
opponent, Bruce Rauner, as unsym-
pathetic to low income workers. The 
campaign released an on-line ad com-
paring Rauner to the evil, miserly 
Simpsons character: C. Montgomery 
Burns. Fox Broadcasting immediately 
objected, and the video was replaced 
with a message explaining that “[t]his 
video contains content from Fox, who 
has blocked it on copyright grounds.” 
As is often the case, this issue was not 
fully litigated. The bounds of the fair 
use doctrine as it applies to such ads 
therefore remain unclear.

Tim Pawlenty’s Olympic Dreams 
Fall Short
In 2011 Tim Pawlenty, former 
Governor of Minnesota, sought the 
Republican nomination for President. 

In the course of this campaign, he 
aired an ad casting himself as an 
underdog while running ABC Sports 
footage and voice-over sound of the 
famed 1980 United States Olympic 
hockey team and its “Miracle on Ice.” 
ABC Sports publicly decried the ad as 
infringing on its copyright. The cam-
paign in turn alleged that its use of the 
footage was a legal “fair use” of copy-
righted material. After threatening to 
issue a cease and desist letter, ABC 
Sports relented and did not formally 
ask the campaign to remove the ad 
from the air. Pawlenty ended his cam-
paign only weeks after the ad aired. 

Romney and Brokaw Square Off 
In 2012, presidential candidate Mitt 
Romney was at odds with NBC 
News over an attack ad his campaign 
aired against Republican rival, Newt 
Gingrich. The ad was entitled “History 
Lesson” and played a 1997 clip of Tom 
Brokaw reporting on NBC’s Nightly 
News that Gingrich was found guilty 
of ethics violations. NBC objected, 
maintaining that the ad infringed 
on its copyright and violated Tom 
Brokaw’s “right of publicity.” Brokaw 
explained that he was uncomfortable 
with the extended use of his image in 
the ad and that he did “not want [his] 
role as a journalist compromised for 
political gain by any campaign.”

Romney’s Soundtrack Imparts 
Important Lessons 
Several controversies surrounding the 
Romney campaign’s use of songs in 
the 2012 presidential campaign are 
informative. Two bands, The Silver 
Sun Pickups and Twisted Sister, 
objected to the playing of their songs 
at Romney campaign events. The cam-
paign asserted in both instances that 
it had a blanket license that permit-
ted its use of the copyrighted songs. 
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Nonetheless, the artists’ objections to 
being associated with the campaign 
extracted promises not to play their 
work again.

A third controversy with artist Al 
Green was more complex. Campaigns 
need one license to play an exist-
ing song without any re-recording 
but need an additional public perfor-
mance license to include an existing 
song in a video or commercial. A 
Romney on-line ad attacking Obama 
for rewarding donors with appoint-
ments and stimulus dollars included 
a clip of the President singing Al 
Green’s “Let’s Stay Together.” BMG 
Rights Management, which represents 
Green, immediately requested that 
YouTube remove the ad.

The Digital Millennium Copyright 
Act required YouTube to remove the 
video – or risk liability – regardless 

of the strength of the campaign’s fair 
use defense. YouTube did so but later 
restored the video, explaining that 
it reinstates content if a user is able 
to demonstrate that a content-owner 
has incorrectly asserted a copyright 
infringement claim. This outcome illus-
trates that not every use of a song by 
a political campaign requires a license 
– a use of the song in parody or com-
mentary may well qualify as a fair use.

looking Forward
There was no shortage of intellec-
tual property controversies in the 2014 
and 2012 election cycles. Nonetheless, 
there continues to be a dearth of clear 
legal guidance about the param-
eters of the fair use doctrine as it 
applies to political campaigns. With 
the increasing popularity of internet 

and YouTube advertising, campaigns 
can generate and distribute ads very 
quickly. In this fast-paced environ-
ment, campaigns may be increasingly 
tempted to leverage themes and mes-
sages that are already in the pub-
lic consciousness. If the controversial 
Hershey signs and Simpsons adver-
tisement are any indication, political 
campaigns will continue to borrow 
from popular culture in their quest to 
connect with voters, and conflicts over 
intellectual property rights are likely 
to persist in 2015 and beyond. 

Mr. Hollman is an IP litigation partner at 
Hogan Lovells, where he has practiced for 
more than 30 years, focusing on patent, 
trademark, false advertising, copyright 
and trade secret disputes. Ms. Umhofer 
supports Hogan Lovells’s Litigation, 
Arbitration, and Employment practices. 
Ms. Cury is an IP associate at Hogan 
Lovells with a particular focus on trade-
mark litigation.
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Campaign finance law is a constantly evolving discipline; influenced by rapid changes in tech-
nology, shifting Supreme Court rulings, and the evolution of new political strategies. The past 
five years alone have seen dramatic changes in the political landscape including an explosion 
in independent spending by so-called “outside groups” and the creation of Super PACs in the 
wake of the Supreme Court’s decision in Citizens United v. Federal Election Commission, 558 U.S. 
310 (2010), and the increased use of online organizing and social media in campaigns.

By Joseph E. Sandler and amanda S. la ForgeRecent Developments
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While most of the focus has been 
on the changes in the financing 
of campaigns for federal office – 
President and Congress – each state 
establishes its own laws and regu-
lations governing the raising and 
spending of money in elections for 
state office and, in many cases, local 
elections as well. Until last year, 
Maryland’s basic statutory frame-
work for regulation of campaign 
financing had not been revised 
since 1991, despite the transforma-
tional developments on the nation-
al level. Finally, in 2013, after the 
work of two special commissions, 
the General Assembly enacted a 
significant overhaul of the state’s 
campaign finance laws. This article 
provides a brief history of recent 
campaign finance reform efforts 
in Maryland and examines recent 
reform legislation and administra-
tive policy while attempting to pro-
vide a sense of the real-world politi-
cal context of these efforts.

History of recent  
reform Efforts
In 2010, Maryland Attorney General 
Douglas F. Gansler appointed an 
informal, non-partisan Advisory 
Committee on Campaign Finance 
to examine the state’s existing cam-
paign finance laws and to develop 
legislative and regulatory recom-
mendations to address key issues. 
The Advisory Committee recognized 
that Maryland’s laws and regula-
tions had not kept pace with legal 
and practical developments in the 
area of campaign finance law. The 
Advisory Committee conducted a 
thorough and detailed review and 
produced a report that contained 
25 recommendations which would 
serve to clarify and modernize the 
laws and regulations applicable to 
the political arena. Their recommen-

dations are available at www.oag.
state.md.us/reports/campaignfi-
nance.pdf. These included applying 
laws to “new” or electronic media 
platforms and permitting donors to 
make contributions to campaigns 
by electronic (Internet or wireless); 
changes which were implemented 
by regulation following the report’s 
release. See e.g., COMAR 33.13.07.02; 
33.11.13.01.

The work of the Attorney 
General’s Advisory Committee was 
taken up by the Maryland General 
Assembly in 2011 when it enact-
ed Joint Resolution 1, establish-
ing a non-partisan Commission to 
Study Campaign Finance Law. The 
Resolution stated that “[t]he people 
of Maryland ought to be assured that 
the State’s campaign finance laws 
are structured in a way that enhanc-
es public confidence and trust in 
the executive and legislative deci-
sion-making process and that those 
decision-making processes are not 
subject to improper and undue influ-
ence because of campaign contribu-
tions.” The Commission was tasked 
with the broad mandate of study-
ing Maryland’s campaign finance 
laws and regulations, collecting 
information from other jurisdictions 
(including the federal government) 
and considering information regard-
ing contributions, public financing, 
slates and enforcement. J.R. 1, 2011 
Laws of Maryland. 

The Commission met regularly 
over the course of a year and pub-
lished its final report in December 
of 2012. Prior to issuing its final 
report, at the request of the General 
Assembly, the Commission pro-
posed some interim recommenda-
tions that were passed during the 
2012 legislative session including: 
lengthening the time for a campaign 
committee to issue a receipt to a 

contributor (2012 Chs. 338 & 339); 
requiring responsible officers to pro-
vide timely notice to the State Board 
of Elections (“SBE”) regarding any 
changes in their contact information; 
allowing officers to receive notices 
by e-mail rather than regular mail 
(2012 Chs. 338 & 339); requiring that 
for contributions received by pay-
roll deduction, both the contribu-
tor’s name and address are provided 
(2012 Chs. 88 & 89); shortening to ten 
years the time that a political com-
mittee must retain campaign records 
(2012 Ch. 322); and requiring the 
occupation and employer of each 
contributor (2012 Chs. 320 & 321). 
These non-controversial, primarily 
record-keeping requirements, were 
intended to improve communica-
tion between the SBE and political 
campaigns,and to enhance disclo-
sure of donor information.

The Commission’s Final Report 
sets forth a number of recommenda-
tions that were ultimately enacted 
into law by the General Assembly, 
in the form of the Campaign Finance 
Reform Act of 2013, Ch. 419, Acts 
2013, the first major overhaul of 
Maryland’s campaign finance laws 
since 1991 (the “2013 Act”). Most 
provisions of the 2013 Act went into 
effect on January 1, 2015, though a 
limited number of provisions were 
effective October 1, 2014.

Contributions
Maryland law allows contributions 
to be made by individuals, corpo-
rations, other business entities and 
labor organizations, but the law lim-
its the amount any one donor can 
give to a single candidate or political 
committee. Under the 1991 law, that 
limit was $4,000 during any four 
year election cycle, beginning with 
January 1 after each gubernatorial 
election (the current cycle runs from 
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January 1, 2015 to December 31, 
2018). Elec. Law § 13-226(b)(1). The 
2013 Act increases that amount to 
$6,000. Maryland’s $4,000 contribu-
tion limit had not been increased in 
more than 20 years, and due to infla-
tion, had effectively decreased over 
time. In addition, by increasing reg-
ulated contribution limits, the legis-
lature sought to eliminate incentives 
for donors to funnel contributions 
through less transparent methods.

The 1991 law also imposed an 
aggregate limit – a cap on the 
amount any one donor could give 
to all Maryland candidate commit-
tees, political action committees 
(PACs) and state and local party 
committees, combined, over that 
same four-year period. The 1991 
law set that overall cap, or aggre-
gate limit, at $10,000 – an amount, 
again, that had not been increased 
for inflation in more than 20 years, 
was one of the lowest such aggre-
gate limits in the nation and was 
considered, for better or worse, a 
significant constraint on the ability 
of any one donor to put significant 
sums into a campaign. The 2013 Act 
increased that amount to $24,000. 
But the ability of any state legisla-
ture to impose any aggregate limit 
was put to an end by the Supreme 
Court’s decision in McCutcheon v. 
Federal Election Commission, ___ 
U.S. _____, 134 S.Ct. 1434 (2014), 
which held that federal aggregate 
limits are unconstitutional. The 
Supreme Court found that aggre-
gate limits do not further the gov-
ernment’s interest in preventing 
quid-pro-quo corruption or the 
appearance of such corruption and 
that they seriously restrict par-
ticipation in the democratic pro-
cess. Shortly after the decision in 
McCutcheon, the Maryland State 
Board of Elections published guid-

ance indicating that it would no 
longer enforce Maryland’s aggre-
gate contribution limit, which is 
available at: http://www.elections.
state.md.us/campaign_finance/
d o c u m e n t s / A g g r e g a t e _ l i m -
its_04112014_final.pdf. 

llC loophole
Although the state law imposes a 
limit on the amount any one donor 
can give to a campaign or PAC, it has 
long been the law in Maryland that 
an individual and a business owned 
by that individual counted as two 
separate donors – thereby effectively 
doubling the amount that could be 
contributed. A more difficult ques-
tion is how to treat multiple business 
entities controlled by the same indi-
vidual or group of individuals. The 
1991 law provided that contributions 
made by two corporations were con-
sidered to be made by one donor if 
the one corporation owned the other 
or the two corporations were owned 
by exactly the same stockholder. Elec 
Law §13-226(e). No such provision 
applied to limited liability compa-
nies, however, with the result that 
individuals and groups controlling 
multiple LLCs – common in real 
estate and other industries – could, 
if certain conditions were met, have 
each LLC make the maximum contri-
bution, greatly multiplying the total 
amount the owners could contribute 
to a single campaign.

The Commission spent consider-
able time wrestling with this so-
called “LLC loophole” and the ques-
tion of affiliation among business 
entities. It concluded that different 
types of business entities should 
basically be treated in the same way, 
and that entities beyond a certain 
threshold of common ownership and 
control should be considered to be 

a single donor. Under the 2013 Act, 
contributions by two or more busi-
ness entities (now defined to include 
LLCs, partnerships and sole propri-
etorships as well as corporations) 
will be considered to be made by a 
single contributor (and subject to 
the $6,000 contribution limit) if one 
such business entity is a wholly 
owned subsidiary of the other; or 
if the business entities are owned 
or controlled by at least 80 percent 
of the same individuals or business 
entities. New Elec. Law § 13-226(e)
(1) &(2). SBE regulations promul-
gated since the passage of the Act 
provide further guidance on what it 
means to “control” such a business 
entity under the statute. COMAR 
33.13.16.02.

Pay-to-Play
Title 14 of the Election Law Article 
imposes special registration and 
reporting requirements on those per-
sons who do business with the State 
or any of its political subdivisions. 
These restrictions, developed to shine 
light on any perceived link between 
campaign contributions and execu-
tive or legislative action, are com-
monly known as “pay-to-play” rules. 
Previously, “doing public business” 
was defined as having cumulative 
contracts worth $100,000 or more in 
any 12-month period with the State 
or any of its political subdivisions 
and contractors were required to file 
a statement of contributions with SBE 
once they made cumulative political 
contributions to any candidates in 
excess of $500 during the two-year 
period before or while they are doing 
public business.

In an effort to increase compliance 
with Title 14, but to avoid placing 
an undue burden on smaller con-
tractors, the Act increased the reg-
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istration and reporting threshold to 
$200,000 for a single contract with a 
single government entity. Elec. Law § 
14-101(h). Cumulative contributions 
in excess of $500 still must be report-
ed to SBE, however, only “applica-
ble contributions” must be reported, 
that is contributions made to candi-
dates for office of the governmental 
entity with which the contractor is 
doing business. Id. at § 14-101(b). 
However once a contract in excess of 
$200,000 is awarded, the contractor 
must register with SBE, regardless 
of whether or not the contractor will 
make any political contributions. Id. 
at §14-104(b).

Public Financing
The 2014 gubernatorial election 
saw the use of public financing, 
through Maryland’s Fair Campaign 
Financing Fund, for the first time 
since 1994. The Fund was financed 
by contributions made through a 
voluntary “tax add-on,” or check-
off, on State personal income tax 
forms which was repealed in 2010 
when the General Assembly began to 
transfer funds from the Fund to pay 
for other elections-related purposes 
due it its underutilization. Thanks 
to its recent popularity among both 
democratic and republican candi-
dates, the Fund is now depleted and 
its fate uncertain. Not uncertain, 
however, is the fact that interest in 
public financing remains high, par-
ticularly at the local level. 

To that end, the Act authorized 
each county to implement a volun-
tary system of public financing for 
elected officials in the executive and 
legislative branches of county gov-
ernment. Elec. Law § 13-505. And 
while county public financing sys-
tems are subject to regulation and 

oversight by SBE to ensure confor-
mity with State law, they may pro-
vide for more stringent regulation 
(i.e., lower contribution limits) of 
campaign finance activity by those 
candidates that chose to partici-
pate in the public financing system. 
The Montgomery County Council 
enacted voluntary public financing 
legislation that went into effect in 
January 2015. Participants in that 
system are barred from accepting 
contributions from corporations and 
political action committees, though 
such contributions are permitted 
under state law.

Slates 
A slate is defined as “two or more 
candidates who join together to con-
duct and pay for joint campaign 
activities.” Elec. Law §1-1-1(oo). 
Slates have a long history and are 
widely used in Maryland politics. 
While candidate committees are sub-
ject to the $6,000 transfer limit, if 
two candidates were members of 
the same slate, there was previously 
no limit on the amount of campaign 
funds the slate could transfer to the 
campaign of any candidate who was 
a member of the slate. This unlimit-
ed transfer of funds was widely seen 
as a way to circumvent the $6,000 
transfer limit.

Accordingly, the 2013 Act imposes 
a $24,000 limit on transfers that can 
be made by a slate to the cam-
paign committee of any of its mem-
bers. Elec. Law § 13-227(c)(2). A 
slate consisting only of a candidate 
for Governor and a candidate for 
Lieutenant Governor is exempt from 
the transfer limit. Id. at §13-227(4)
(ii). In addition, to combat concern 
about slate funds originating from 
slate members who are not active 

candidates, the Act imposed the 
requirement that a candidate may 
only continue as a member of slate 
if she has filed a certificate of candi-
dacy; or if she is an incumbent office 
holder and the deadline for filing 
a certificate of candidacy has not 
passed. Id. at §13-209(d). 

legislative Caucus 
Committees
At the national level, the major 
political parties each have formed 
committees to promote the election 
of the party’s candidates for U.S. 
Senate and House. These congres-
sional campaign committees have, 
under federal law, the special ability 
to spend amounts well in excess of 
the regular contribution limits, in 
coordination with their candidates. 
In Maryland, however, the legisla-
tive leaders of each party, lacking 
such a mechanism, have resorted 
to the use of slates, which can be 
ill-suited to serve as vehicles for a 
coordinated party effort on behalf of 
legislative candidates.

The 2013 Act enabled the 
Democratic and Republican caucuses 
in the General Assembly to form cau-
cus committees, to function like the 
congressional campaign committees, 
and with similar special ability to 
spend funds to support their candi-
dates in coordination with those can-
didates. Elec. Law § 13-208.1 (effec-
tive Oct. 1, 2013). These special politi-
cal committees, known as legislative 
caucus committees, are, like party 
central committees, able to main-
tain non-electoral administrative 
accounts (to fund specific operational 
functions) that are not subject to con-
tribution limits. Id. at § 13-220.1. The 
legislative caucus committees also 
enjoy transfer limits as well as special 
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in-kind contribution limits that apply 
to contributions from the caucus 
committee to its candidates, known 
as coordinated party expenditures, 
whereby funds can be spent by the 
caucus committee on behalf of the 
candidate and in coordination with 
the candidate, but without transfer-
ring the amount to the candidate. Id. 
at §§ 13-227(c)(3);13-226(c). 

Independent Expenditures, 
out of State and other 
Political Committees
The term “independent expendi-
ture,” unheard of 20 years ago, is now 
firmly established in our political 
vocabulary. At the federal level, the 
explosion of independent spending 
has been accompanied by an increase 
in the use nonprofit organizations 
which, as a result of Federal Election 
Commission rulings and the lack of 
guidance from the Internal Revenue 
Service, have been able to spend 
money independently to promote or 
oppose federal candidates without 
disclosing their donors. The 2013 Act 
put Maryland in the front ranks of 
states mandating full disclosure of 
donors by such organizations.

An independent expenditure 
is defined in Maryland law as an 
expenditure by a person or political 
committee “expressly advocating the 
success or defeat of a clearly identi-
fied candidate or ballot issue if the 
expenditure is not made in coordi-
nation with, or at the request or sug-
gestion of, a candidate, a campaign 
finance entity of a candidate, an 
agent of a candidate, or a ballot issue 
committee.” Elec. Law § 1-101(bb). 
By definition, independent expen-
ditures must remain independent of 
the candidate, in which case they are 
a permissible expression of political 

speech. If the expenditure does not 
remain independent, and is planned 
or coordinated with the candidate 
in any way, the expenditure may 
count as a contribution to the candi-
date’s committee. The independence 
of expenditures on behalf of candi-
dates is one of the dominant issues 
in campaign finance law.

The 2013 Act mandates enhanced 
reporting and disclosure for those 
organizations that make indepen-
dent expenditures in Maryland. 
These organizations include out-
of-state political committees (i.e., 
political committees registered in 
other states, but not with the Federal 
Election Commission), Elec. Law § 
13-301, and the newly created cat-
egory of “participating organiza-
tion” (entities organized under sec-
tions 501(c)(4) or (c)(6) or section 
527 of the Internal Revenue Code), 
an attempt to regulate the so-called 
“dark money” spent by organiza-
tions that are not required to disclose 
contributions or donors under IRS 
rules. Elec. Law § 13-309.2. 

Within 48 hours of making cumu-
lative transfers of $6,000 or more 
to any Maryland campaign finance 
entity, out-of-state political commit-
tees and participating organizations 
must register with SBE. Elec. Law 
§§ 13-301(b); 13-309(b). After regis-
tering, out-of-state political commit-
tees and participating organizations 
have ongoing reporting requirements 
for the election year in which they 
are participating. Out-of-state politi-
cal committees must file contribu-
tion and expenditure reports with 
SBE and provide access to the cam-
paign finance reports filed in the state 
where the committee is registered. 
Id. at § 13-301(d). Participating orga-
nizations must file contribution and 
expenditure reports with SBE and 

provide the names and addresses of 
the five donors who gave the largest 
amounts of money to influence an 
election in Maryland during the one 
year period before the report is due; 
or provide a public link to the web-
site where the participating organiza-
tion’s disbursements and donations 
are detailed. Id. at § 13-309.2(d). 

In addition, under the Act, any 
organization making independent 
expenditures that are public commu-
nications (television ads, radio ads, 
mass mailing, text message blasts, 
etc.) or electioneering communica-
tions that refer to a clearly identified 
candidate and are made within 60 
days of election day and cost more 
than $5,000 must first register with 
SBE and then file 48-hour indepen-
dent expenditure or electioneering 
communication reports each time 
they spend more than $10,000. Elec. 
Law §§ 13-306; 13-307. These reports 
disclose the names of donors who 
have cumulative contributions in 
excess of $6,000 in cumulative con-
tributions to the entity making the 
independent expenditure. Elec. Law 
§§ 13-306; 13-307. The State Board 
has authority to assess civil penalties 
for failure to file these reports of up 
to $1,000 per day for each day the 
report is not filed. 

Finally, the Act also creates new 
reporting requirements for what are 
known as Maryland Independent 
Expenditure-Only PACs. Elec. Law 
§ 13-309.1. These IE-Only PACs are 
Maryland campaign finance entities, 
subject to Maryland reporting and 
disclosure rules, but not, given the 
Supreme Court’s decision in Citizens 
United, subject to contribution limits. 
In addition to filing regular campaign 
finance reports, these IE-Only PACs 
must file “disclosure” reports within 
48 hours after they make aggregate 
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expenditures in excess of $10,000 on 
any campaign material that relates 
to a candidate. Id. at § 13-309.1(e). 
This is an ongoing reporting require-
ment and the IE-Only PAC must file 
a new 48-hour report each time an 
additional $10,000 is spent. Id. at § 
13-309.1(f). The SBE is authorized to 
assess civil penalties for the failure. 
Id. at § 13-309.1(g).

Conclusion
The 2013 Act represents the first 
real response in Maryland to the 
new world of campaign finance, in 
more than two decades. The new 
law has not only modernized the 
state’s campaign finance regime, but 
also addressed some of the difficult 
and controversial problems – par-
ticularly, the use of secret or “dark” 
money – that have defied efforts to 
impose meaningful regulation at the 
federal level. The General Assembly 
and its leadership certainly deserve 
credit for a thoughtful, comprehen-
sive overhaul of the state’s campaign 
finance regime. But, given how rap-
idly political communication chang-
es, technology evolves and partici-
pants in the process adapt to new 
rules in different ways, the only 
certainty about the impact of the 
new law is that its long-terms effects 
promise to be unpredictable.

Mr. Sandler is a member of the firm 
Sandler Reiff Lamb Rosenstein & 
Birkenstock, P.C., in Washington, D.C., 
where he focuses his practice on cam-
paign finance, election law, non-profit 
organizations, government ethics, and 
regulation of lobbying and corporate and 
tax issues affecting political and advocacy 
activities. Ms. La Forge is of counsel to the 
firm, concentrating in the areas of cam-
paign finance, election law, non-profit 
taxation and governance, and contractual 
and commercial matters affecting com-
panies in the political arena and political 
advocacy organizations.
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Independent
Accountableor

By Henry E. dugan, Jr.

The problem with human 
nature is that, in the 
final analysis, it is so 

predictably human. No mat-
ter how altruistic, selfless, 
benevolent or philanthropic 
an action may be intended, 
on some level, a little reward 
is expected – either now or 
later. (God, did you see the 
noblesse oblige with which 
I just acted? Maybe remem-
ber that so that I receive 
some brownie points that I 
am likely to need later on.) 
Perhaps Andrew Jackson 
forgot about that when he 
became so taken with the 
idea of judicial accountabil-
ity to “the people.”
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Since all context is history, con-
sider briefly our pre-Jacksonian 
judicial situation in Maryland. In 
1776, every judge in Maryland was 
appointed for life by the governor 
with the consent of the executive 
council. Indeed, the thirteen origi-
nal states’ constitutions, in addition 
to the Federal Constitution, all pro-
vided for permanent appointment 
by executive or legislative action 
during good behavior.

As Alexander Hamilton (Publius) 
explained in The Federalist No. 78:

“According to the plan of the 
convention, all the judges who 
may be appointed by the United 
States are to hold their offic-
es during good behaviour, which 
is conformable to the most 
approved of the state constitu-
tions; and among the rest, to that 
of this state. Its propriety having 
been drawn into question by the 
adversaries of that plan, is no 
light symptom of the rage for 
objection which disorders their 
imaginations and judgments. 
The standard of good behaviour 
for the continuance in office of 
the judicial magistracy is cer-
tainly one of the most valuable 
of the modern improvements in 
the practice of government. In a 
monarchy it is an excellent barri-
er to the despotism of the prince: 
In a republic it is a no less excel-
lent barrier to the encroachments 
and oppressions of the represen-
tative body. And it is the best 
expedient which can be devised 
in any government, to secure 
a steady, upright and impartial 
administration of the laws.”

Hamilton went on to explain the 
reasons for the importance of this 

permanent appointment:

“…that as from the natural fee-
bleness of the judiciary, it is in 
continual jeopardy of being over-
powered, awed or influenced by 
its co-ordinate branches; and 
that as nothing can contribute so 
much to its firmness and inde-
pendence, as permanency in 
office, this quality may therefore 
be justly regarded as an indis-
pensable ingredient in its consti-
tution; and in a great measure as 
the citadel of the public justice 
and the public security.”

Hamilton thus limned in a nut-
shell the critical raison d’etre for per-
manency – Judicial Independence.

In 1837, Maryland continued 
down the permanent appointment 
path by substituting senate confir-
mation for gubernatorial appoint-
ments when the Executive Council 
was abolished.

Andrew Jackson was a man of the 
people with an apparently inherent 
distrust of special interests or privi-
leges that was made all the more 
consuming by what he considered 
to be a “corrupt bargain” between 
John Quincy Adams and Henry 
Clay wherein Clay’s electoral votes 
were given to Adams in exchange 
for a position in the cabinet. This 
action denied Jackson the presidency 
even though Jackson had won the 
1824 popular vote. It appeared to 
become an article of faith, a tenet 
of Jacksonian Democracy, that an 
appointed judiciary was aristocratic 
and monarchical and that popular 
election was the only way to achieve 
a true accountability to the people – 
so much so that between 1846 and 
the Civil War, twenty-one of the 
thirty states had judicial elections. 

Maryland was one of those twenty-
one adopting judicial elections in 
1851, initially with 10 year terms that 
were later increased to 15 years. In 
1941, these elections were supposed-
ly made “nonpartisan” in Maryland, 
but, in fact, only allowed for cross-
filing in both the Republican and 
Democratic parties.

At various times, and by vari-
ous means, the Maryland State Bar 
Association has attempted to modify 
Maryland’s judicial electoral pro-
cess. Probably one of its greatest 
successes has been achieving reten-
tion elections for the appellate courts 
as part of the recommendations put 
forth by a special Committee on 
Judicial Selection of the MSBA and 
chaired by Eli Frank, Jr. in the early 
1960s (before the creation of the 
Court of Special Appeals in 1966). 
The tradeoff for the appellate reten-
tion elections was a reduction to a 
10 year tenure. This was not accom-
plished until 1976. That committee 
also recommended a Constitutional 
Amendment to establish a judicial 
nominating commission to submit 
a list of nominees to the Governor. 
Despite the failure of that recommen-
dation, Governor Marvin Mandel 
established judicial nominating com-
missions in 1970 and all subsequent 
governors have followed suit.

The Maryland State Bar Association 
(MSBA), has a long history of oppos-
ing competitive judicial elections that 
can probably go back nearly to the 
time of its founding, but was most 
probably stimulated by the Roscoe 
Pound speech to the American Bar 
Association in 1906 “Dissatisfaction 
with the Administration of Justice,” 
which led to significant introspec-
tion concerning the judicial sys-
tem. Certainly from the time of the  
special Committee on Judicial 
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Elections in the early 1960’s until 
the present, the MSBA has consis-
tently opposed competitive elections 
which still remain for circuit court 
appointments.

The reason why the MSBA has 
been so steadfast ultimately takes us 
back to the Alexander Hamilton ver-
sus Andrew Jackson debate – inde-
pendence versus accountability. It 
would be impossible to attack the 
inherent logic of Hamilton’s position 
that only a person who is permanent-
ly appointed and cannot be removed 
during good behavior is truly inde-

pendent. Such a one is impermeable 
to both the executive and legislative 
branches of government, and just as 
importantly, is impermeable to the 
cries of the crowd and the wooing of 
the wealthy.

We have recently witnessed in West 
Virginia, the apparent horror of a $3 
million investment in a high court 
swing vote judge who overturned 
a $50 million judgment against the 
appointment procurer (fortunately 
overturned by the Supreme Court 
in Caperton v. Massey because of 
the “constitutionally unacceptable 

probability of bias”). In Iowa, in 
the 2010 retention election, was the 
loss of three Iowa Supreme Court 
judges who were part of a unani-
mous decision in Varnum v. Brien 
that declared an Iowa statute limit-
ing marriage to one man and one 
woman unconstitutional under the 
Iowa Constitution in denying homo-
sexual persons the rights awarded 
heterosexuals in marriage. This trag-
ic loss was apparently funded by 
huge outside money. The scales of 
blind Lady Justice should never be 
tipped by gold.
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Certainly, the most basic goal for 
the judiciary is to get the most 
qualified and best possible candi-
dates for our judicial offices. Many 
such candidates are not politicians 
and have never run for office. They 
are being asked to leave and give 
up their practices in order to take 
a position as a judge wherein they 
will be underpaid for their societal 
services. They must first be vetted 
by various bar associations, and 

then by the gubernatorial commis-
sions, before their names are sub-
mitted to the governor. Then, many 
times, shortly after being appoint-
ed, they must run in a popular elec-
tion against candidates who have 
not given up their practices, may 
already be politically connected, 
have been vetted by no one and 
may obtain financial support by 
appealing to the unknowing crowd 
of voters by stating positions that 

sacrifice judicial independence.
In the meantime, the sitting judge 

who is up for re- election realizes 
that the vast majority of voters have 
not a clue who the judges are. If the 
judge gets his/her name in the paper 
by perhaps granting probation to 
someone who then commits a terrible 
crime or by making an unfavorable 
ruling for or against a big employer 
or beloved institution, it can have 
deleterious results for his/her re-
election chances. In that regard, one 
Washington State study purported 
to find that judges gave upwards of 
10 percent longer sentences when 
they were up for election. Nicht gut! 
How are judges to be held in the high 
esteem if they are viewed as simply 
one more politician?

Consider, for example, the recent 
Cole County, Missouri race for a 
circuit court position where the 20 
year incumbent was challenged by 
the Republican State Leadership 
Committee, a conservative political 
non-profit, that donated $100,000 to 
the challenger’s campaign in addi-
tion to spending even more on third-
party TV ads portraying the judge 
as a “liberal Democrat” favored by 
“radical environmentalists.” The 
actual source of the money to that 
committee is not known, but was 
presumably out of state.

In Montana, a State Supreme 
Court Justice was attacked as a 
radical for raising fees on hunting 
licenses and using legal loopholes 
to allow convicted criminals to go 
free. If “accountability” to the vot-
ers means proclaiming one’s deci-
sions in advance, then Justice is 
neither blind nor independent. Do 
we really want our judges to be just 
one more politician? We elect execu-
tives and legislators to be account-
able to us, but we want and expect 
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our judges to be accountable to no 
one. Jacksonian Democracy prin-
ciples have no place in achieving 
judicial independence and are alien 
to the core in that regard. Alexis de 
Tocqueville, observing these judi-
cial elections, opined that “…these 
innovations will, sooner or later, 
have disastrous results.”

Maryland has not yet felt the 
brunt of these judicial election 
onslaughts, but why should we 
think we are immune? It is, as 
de Tocqueville pointed out, prob-
ably just a matter of time – but it 
is a time anyone interested in a 
healthy, strongly independent judi-
ciary would rather not see. Aside 
from these big money-machine par-
tisan groups, how are our pres-
ent judicial elections faring? The 
Maryland State Bar Association has 
for many decades supported the 
Sitting Judge Principle whereby 
the presently appointed judges will 
always be supported automatically 
by the Association with the thought 
in mind that whatever shortcom-
ings any particular sitting judge 
may have, it will negate the need 
for the judge to espouse positions 
that compromise judicial indepen-
dence and result in a political fray. 
It almost goes without saying that 
a judicial challenger will feel some-
what beholden to his or her support-
ers, but what about the supporters 
of the sitting judge? The thought 
is that if all lawyers support the 
Sitting Judge Principle, then none 
will be favored when the judge is 
umpire. Good thought. Don’t for-
get, however, human nature with 
which we began this little essay.

Sadly, we have not been 
able to reinstate Hamiltonian 
Independence in our Maryland 
judiciary for several, unfortunate 

historical reasons that we will 
expectantly outgrow sooner rather 
than later. One was the formerly 
legitimate complaint of African 
American aspirants to the judiciary 
being unjustly passed over. At the 
risk of appearing naïve or insensi-
tive, I think we have outgrown that 
issue, and hopefully, all such issues 
regarding any minorities.

Another reason, perhaps, has been 
the dominance of one political party, 
the Democratic party, leading some 
rural, more conservative areas of 
the state to want the arrow of elec-
tions in their quiver. We have always 
had these liberal versus conserva-
tive political issues and presumably, 
always will have since the founding 
of our country; however, it did not 
keep our founders from choosing 
independence of the judiciary above 
all. Perhaps the flames of our found-
ers can be once more ignited.

One, often overlooked, final his-
torical reason is that it gives certain 
politicians at present a significant 
say in which candidates move for-
ward at the risk of considerable elec-
tion machinery clout. This reason, of 
course, entirely undercuts the initial 
raison d’etre of Jacksonian account-
ability and certainly has no place 
in Hamiltonian Independence. It is 
probably unreasonable to expect any 
movement away from our judicial 
election process in the immediate 
future. There are, however, some 
steps that might at least make our 
judicial elections more non-partisan 
than simply the present cross-filing 
in the Democratic and Republican 
primaries.

The MSBA Special Committee 
on Law Reform has proposed a 
Constitutional Amendment, the 
purpose of which is to enfranchise 
approximately 720,000 independent 

and third party voters who are pres-
ently not permitted to vote for judg-
es in the primary. At the present 
time, only the 950,000 Republicans 
and 2 million Democrats can vote 
for judges in the primary even 
though all judicial candidates can 
cross-file with both parties. Many 
times, the judicial election is basi-
cally over after the primary if the 
winning candidates for both parties 
are the same.

The proposed Amendment is to 
do away with primary elections 
for judges and to have all judicial 
candidates run solely as individu-
als with no party affiliation in the 
General Election. This way, anyone 
who could vote before still gets 
to vote along with an additional 
720,000 registered voters who are 
presently frozen out of the judicial 
election process for all intents and 
purposes. Furthermore, just as at 
present, anyone who wishes to run 
for judge can do so. Instead of hav-
ing voters confused by the present 
cross-over voting in the primaries, 
it will be clear that those running 
for judge are truly independent and 
non-partisan. Certainly, if there are 
going to be elections, Jacksonian 
Democracy would want every regis-
tered voter to be allowed to vote and 
Hamiltonian Independence would 
favor every inclination toward non-
partisanship.

If the past efforts of the MSBA are 
prologue to the future on this issue, 
it is unlikely to happen very quickly, 
but the steady increase in registered 
independent and third party voters 
– already very close to Republican 
numbers --- will ineluctably move in 
that direction.

Mr. Dugan is Chair of the MSBA Special 
Committee on Law Reform and an 
MSBA Past President.
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Voting is among our most funda-
mental of rights. Yet, for persons 
in long-term care facilities, sub-
stantial barriers exist to exercising 
this right. Fortunately, these bar-
riers can be overcome, but that is 
not the norm in the United States 
today. Consider the example of 
Ms. Jimmie Everts reported in The 
Austin Statesman in 2012:

She’s 83 now, and the former 
poll volunteer can’t think of an 
election she hasn’t voted in. But 
since falling and breaking both 
hips a few years ago, she’s lived 
in a nursing home and now relies 
on the staff members at Hays 
Nursing & Rehab Center in San 
Marcos to help her vote.

From 2009 through August of 
this year, reports show that nurs-
ing home residents in at least 18 
Texas facilities have said that they 
didn’t get to vote, including resi-
dents at a facility in Austin and 
two in Hays County. Citations in 
those documents range from fail-
ing to let residents know about an 
election to not helping them with 
their voter registration.

Officials say it’s difficult to 
know exactly how pervasive 
such violations are in Texas and 
nationwide, but some experts 
think it’s a serious problem that 
leaves the country’s oldest people 
disenfranchised and discouraged.

This article will (1) describe, in 
general terms, the state of policy 
and practice nationally with respect 
to voting by elders, especially in 
long-term care facilities; (2) describe 
the Maryland protocols for elec-
tion office outreach to facilities; (3) 
describe the emerging concept of 
Mobile Polling; and (4) offer several 

other suggestions for strengthening 
the right to vote by older persons in 
long-term care settings, particularly 
for those with diminished capacity.

Voting by Elders
Consider some striking numbers 
that illuminate the significance of 
voting by older persons in long-term 
care settings:

• Elections can be decided by 
razor thin margins. In 2000, 
George W. Bush officially won 
the Florida vote over Al Gore 
by a margin of 930 votes (out 
of six million) – a virtual sta-
tistical tie.

• Older persons vote. Persons 
over 65 have a higher rate of 
participation than any other 
age group. In 2012, persons 
over age 65 represented 13.7 
percent of the total U.S. popu-
lation, but accounted for 22.3 
percent of all voters in the 2012 
presidential election. Elders 
over age 75 represented 6.1 
percent of the U.S. population, 
but 9.4 percent of voters in that 
same election. Voting is clearly 
an important right in old age.

• The number of older per-
sons is growing rapidly. The 
older population is projected 
to double, growing from 40 
million in 2010 to nearly 84 
million in 2050. By 2030, one 
in five Americans will be age 
65 or older. During that same 
period, the cohort of persons 
over age 85 (who are the most 
likely to be in long-term care 
facilities), will grow from 14 
percent to 21 percent of the 
older population.

• The number of older persons 

with dementia and other dis-
abilities will likewise expand. 
In 2014, an estimated 5.2 mil-
lion Americans of all ages 
had Alzheimer’s disease. This 
includes an estimated 5 million 
people age 65 and older. By 
2050, the number of people age 
65 and older with Alzheimer’s 
disease may nearly triple, from 
5 million to a projected 13.8 mil-
lion, barring the development 
of medical breakthroughs to 
prevent, slow or stop the dis-
ease. When non-Alzheimer’s 
types of dementias are added 
to those figures, they increase 
by as much as one-third.

• Of the approximately 1.5 mil-
lion nursing home residents, 
estimates of the prevalence of 
some level of dementia range 
from a quarter to two-thirds 
of the population. Some 88 
percent are 65-years-old and 
older and 45 percent were age 
85 and older in 2004.

• In 2010, there were more than 
51,000 assisted living facilities 
in the U.S. with more than 1.2 
million beds. Estimates derived 
from national data indicate 
that seven out of 10 residents 
in these residences have some 
form of cognitive impairment, 
with 29 percent having mild 
impairment, 23 percent moder-
ate impairment and 19 percent 
severe impairment.

The convergence of these num-
bers brings into focus a variety of 
concerns about whether persons 
with any kind of brain impairment, 
but who have the threshold ability 
to vote, are being disenfranchised 
because of the lack of appropriate 
accommodation. What kind of assis-
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tance may be needed and what kind 
is appropriate? Is someone making 
decisions about capacity to vote, and 
by what criteria? Conversely, con-
cerns abound about the potential for 
fraudulent exercise of the franchise 
by unscrupulous persons or political 
organizations taking advantage of 
individuals and groups within this 
population.

If we were to begin by describing 
an ideal system, it would likely have 
these characteristics:

1. It would presume all persons 
have voting capacity unless 
formally adjudicated to lack 
voting capacity;

2. It would encourage and assist 
voting participation; and

3. It would provide education to 
election officials and caregiv-
ers on voting rights issues and 
proper steps to accommodate 
diminished capacity.

Approximately half the states, 
including Maryland, have specific 
voting laws or regulations to assist 
residents in long-term care settings. 
These laws generally address two 
key issues: proactive outreach to 
deliver ballots to long-term care resi-
dents and the provision of assistance 
with ballot completion (and some-
times registration completion). Most 
such laws are contingent, however, 
upon some threshold number of resi-
dents who live in the facility who 
actually request assistance.

Even with some level of proactive 
outreach to residents, there are sub-
stantial practical barriers to voting 
facing older adults:

• Physical barriers that reduce 
accessibility to polling plac-
es and inaccessible ballot 
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designs for those with vision 
impairments and dexterity 
limitations.

• Procedural barriers, such as 
onerous absentee balloting 
procedures (e.g., prohibiting 
facility staff from witnessing 
absentee ballots), voter photo 
ID requirements, limited early 
voting periods, inability to 
register and vote at the same 
time and lack of proper or ade-
quate assistance in completing 
ballots.

• Third-party imposed barriers, 
especially in long-term care 
facilities where studies have 
shown that staff (and some-
times election officials and 
family), may undertake inap-
propriate “capacity” screen-
ing of the resident to decide 
whether to let them vote.

The Maryland Protocols
In Maryland, the election proto-
cols for residents of long-term care 
facilities are better than in most 
states, though not universally man-
datory for long-term care facili-
ties. Annotated Code of Maryland 
Election Law Article §2-202(b)(11) 
provides that:

(b) Each local board, in accordance 
with the provisions of this article 
and regulations adopted by the 
State Board, shall: (11) administer 
voter registration and absentee 
voting for nursing homes and 
assisted living facilities in accor-
dance with procedures estab-
lished by the State Administrator, 
subject to the approval of the 
State Board.

Pursuant to that mandate, the 

State Administrator developed a 
detailed set of procedures that are 
regularly reviewed and revised to 
achieve the goal of insuring that 
all residents of nursing homes and 
assisted living facilities are able to 
exercise their right to vote. The pro-
cedures are mandatory for each local 
election board and can only be modi-
fied upon written request and for 
good cause shown. Unfortunately, 
though facilities are encouraged to 
do so, they are not required to par-
ticipate in the program.

The program requires election 
officials to offer to assist with voter 
registration and absentee voting in 
each facility. Residents in facilities 
with 50 or more beds are eligible 
for in-person assistance; those in 
facilities with fewer than 50 beds are 
assisted by mail.

The process begins with each 
election board writing to each nurs-
ing home and assisted living facility 
in its jurisdiction to introduce them 
to the program, outlining the servic-
es that are available and requesting 
a list of residents who want to par-
ticipate in the upcoming election. 
At approximately the same time, 
the Secretary of the Department 
of Aging, jointly with the Head 
of the Department of Health and 
Mental Hygiene, sends a letter to 
each facility explaining the program 
and encouraging the facilities to 
cooperate with the local election 
boards to insure that the residents 
are able to vote.

The election board letter makes 
clear that incapacity to vote is nar-
rowly defined in Maryland. A resi-
dent is unable to vote if he/she 
is under a court-ordered guard-
ianship for mental disability and 
was found by a court to be unable 
to communicate, with or without 

accommodations.
If a facility with 50 or more beds 

accepts the offer of assistance, a 
date is set for a team of two election 
officials to visit the facility. Election 
team members receive training, and 
must be registered with different 
political parties or be unaffiliated. 
Registration and absentee voting can 
be completed during the same visit 
if the registration deadline has not 
passed. Team members have tele-
phone support from election office 
staff while on site, if, for example, 
they need to verify the registration 
of a particular voter or check the 
identification number of a voter.

Assistance to the voter is limited. 
Team members are able only to read 
the instructions or content of the 
application form or absentee bal-
lot or to complete the application 
form or ballot as instructed by the 
voter. The team is prohibited from 
offering any guidance or answer-
ing any questions about parties or 
candidates. They are instructed to 
tell the voter they have no opinion. 
Team members are also expressly 
prohibited from insisting that a per-
son register or vote or allow anyone 
to coerce a resident into registering 
or voting. If a voter gets assistance 
with his or ballot, the team fills out 
a Certification of Assistance form 
which must be completed in the 
presence of the voter.

For facilities with fewer than 50 
beds, assistance is provided by mail 
with telephone support for ques-
tions. After the facility forwards the 
names of prospective voters to the 
local election board, the board par-
tially prepares the forms and mails 
the package to the facility with writ-
ten instructions. Election officials are 
mindful that residents may, in fact, 
be registered to vote somewhere 
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other than in the jurisdiction of the 
facility. Teams and facility staff are 
urged to exercise caution in complet-
ing the forms to avoid jeopardizing 
the voting rights of a resident domi-
ciled in another jurisdiction and to 
avoid the possibility of a resident 
voting twice.

While the process provides mean-
ingful assistance for nursing home 
residents who generally reside in 
larger facilities, it is less effective for 
those in assisted living. Nearly half 
of Maryland’s 21,000 assisted living 
residents live in facilities with fewer 
than 50 beds, and a not insignificant 
number of people are in facilities 
with three, four or five beds. Given 
that there are 1,468 assisted living 
facilities in Maryland, it would be 
a difficult task to ensure that the 
rights of the 10,000 potential vot-
ers are protected without requiring 
the facilities to participate in the 
program.

Mobile Polling
The model used in Maryland can be 
described as a variation of “Mobile 
Polling”. Mobile polling requires 
physically bringing the ballot to 
residential care facilities by trained 
election workers before the election 
to allow eligible residents to register 
and vote. Residents who are unable 
to vote independently are offered 
assistance, ideally from bipartisan 
pairs of election workers who are 
trained to work with elderly vot-
ers, and in particular, voters who 
have cognitive impairments. In its 
purest form, mobile polling utilizes 
the same election machinery that is 
used at polling places, although the 
predominant model today is to rely 
on paper absentee ballots, which are 
typically not user-friendly to older 

persons with disabilities.
The opportunity exists today to 

simplify voting with technology 
transportable on laptop computers 
that can accommodate visual and 
information processing impairments 
effectively and enable many long-
term care residents to vote privately 
on their own without third-party 
assistance. Unfortunately, that tech-
nology is far from commonplace.

Mobile polling offers both a pro-
phylactic to fraudulent manipulation 
of the vote as well as a significant 
enhancement of access to the polls 

by those in nursing homes. The pro-
cedure builds upon a solid conceptu-
al and empirical foundation. In 2007, 
a Symposium on Voting and Cognitive 
Impairment, cosponsored by the ABA 
Commission on Law and Aging and 
other groups, developed recommen-
dations for voting in long-term care, 
including the use of mobile polling. 
See: Symposium Issue - Facilitating 
Voting as People Age: Implications 
of Cognitive Impairment, 38 (4) 
McGeorge Law Review 843-1143 
(2007). In the 2008 presidential elec-
tion, a mobile polling model was put 
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to the test. The ABA Commission 
on Law and Aging, in collaboration 
with the University of Pennsylvania 
Division of Geriatric Medicine and 
the Secretary of State of Vermont, 
conducted a pilot project at long-
term care facilities in the State of 
Vermont.

The Vermont pilot confirmed the 
feasibility and benefits of mobile 
polling. The pilot found that resi-
dents of long-term care facilities 
appreciated mobile polling: it 
increased accessibility to voting; was 
felt by nursing home staff to be ben-
eficial; and was seen positively by 
election officials who were trained 
to assist residents with diminished 
capacities. See: Jason Karlawish , et 
al., “Bringing the Vote to Residents 
of Long-Term Care Facilities: A 
Study of the Benefits and Challenges 
of Mobile Polling,” 10(1) Election 
Law J. 5 (2011). Around the time 
of the 2008 election, the Election 
Assistance Administration also 
issued a Quick Start Management 
Guide on Serving Voters in Long-
Term Care Facilities with advice 
on outreach and assistance to nurs-
ing home residents that reflected a 
mobile polling model.

A more important lesson of the 
Vermont pilot is that it dispels the 
notion that a capacity assessment 
screen is needed to determine wheth-
er persons of diminished capaci-
ty can vote. The project focused, 
instead, on training election officials 
on the nature and extent of assis-
tance that can be properly rendered 
to individuals with cognitive impair-
ments. Because capacity to vote is 
essentially self-effectuating, election 
officials found that if the individu-
al could not communicate either a 
desire to vote or provide a discern-
ible choice on the ballot, despite 

the assistance provided, the process 
simply came to a halt and no ballot 
was completed. Alternatively, the 
individual may be able to express 
some choices on the ballot, such as 
for a presidential candidate, but not 
for more complicated ballot issues 
such as a lengthy referendum propo-
sition. In this regard, capacity to vote 
is similar to the capacity to ride a 
bike: you can help the person on the 
bike, but then the individual rides 
successfully, falls off immediately, 
or falls off part-way down the street. 
Capacity is self-demonstrating, but 
proper assistance is essential.

Strengthening the  
right to Vote
Despite these promising develop-
ments, much more needs to be done 
to protect this most fundamental of 
civil rights for residents of long-term 
care. Assuring that this vulnerable 

and often marginalized population 
has access to the right to vote will 
not only strengthen their civic role in 
advancing their collective interests, 
but it will also advance their dignity 
and their quality of life in long-term 
care. Here are some steps policy-
makers could consider taking:

Federal nursing  
Home Policy
Federal regulations could be revised 
to include affirmative assistance with 
the right to vote in 42CFR§483.10, 
the Resident Rights provision. The 
regulation currently states only that 
the resident “has the right to exercise 
his or her rights … as a citizen or 
resident of the United States.”

In addition, the Center for 
Medicare and Medicaid Services 
and/or Maryland regulators and 
state legislators could take steps to:
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1. Require facilities to develop a 
policy on voting.

2. Include in the Guidance for 
Surveyors of Nursing Homes 
and the Survey Protocol for 
Long-Term Care Facilities the 
requirement to ask about and 
record the facility policy on 
voter registration and voting.

3. Clarify that HIPAA regulations 
do not infringe upon the abili-
ty of election officials to obtain 
residents’ names in connection 
with their authority to conduct 
and monitor elections.

4. Require training of long-term 
care staff on how to provide 
proper assistance to residents 
who require help in voting.

5. Provide demonstration grants 
to facilities and election offi-
cials that wish to try out prom-
ising practices to improve vot-
ing access by residents.

research needed
1. Long-term care voting out-

reach laws and procedures 
need examination, evaluation 
and updating, especially in 
states that actually conduct 
some form of mobile polling.

2. Funding and research on 
promising practices is needed 
to enhance access, especially 
through the use of evolving 
ballot technology.

3. Researching the number 
of elders affected by more 
restrictive voter ID laws, 
absentee balloting laws, proof 
of citizenship requirements, 
same day/election day regis-
tration roll-back and shorter 
early voting periods need to 
be developed.

demonstration Projects
1. Replicate the Vermont Mobile 

Polling project in multiple 
states to determine the impact 
of state differences in voting 
law, practice and culture.

2. Prepare election official guides 
to assisting voters with dimin-
ished capacity.

The extent to which governments 
and society genuinely focus on vot-
ers in long-term care is a clear mea-
sure of the value we place on elders 
with diminished capacities. Winston 
Churchill said, “Those who fail to 
learn from history are doomed to 
repeat it.” When seniors vote, they 
bring with them an array of experi-
ences that include wars, depressions, 
recessions, upturns, downturns and 
encounters with all types of politi-
cal figures. These are the people 
who have raised families, built busi-

nesses, served the country and given 
back to the community. They have 
volunteered their time and skills and 
have even been community activists. 
If we do not include those voices 
in our elections, we lose the benefit 
of their historical perspectives that 
could perhaps bring us to a better 
place as a nation. Moreover, to the 
extent we choose to ignore their 
access to the polls, we strip them 
of one of the most central pillars of 
membership in civil society – the 
right to be heard.

Mr. Sabatino is Director of the American 
Bar Association Commission on Law and 
Aging. Ms. Boisvert is Vice-Chair of the 
MSBA Elder Law and Disability Rights 
Section. Ms. McRory is an attorney in 
Rockville, Maryland, where she focuses 
her practice in the areas of Elder Law, 
Wills, Trusts and Estate Planning, Taxation, 
Probate, and Estate Administration.
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Lawyer represents tenant (“T”) of 
landlord (“L”). T sustained losses 
due to fire destruction of L’s build-
ing. During initial fact gathering and 
interviews with lawyer’s client T, that 
client requested lawyer evaluate, on 
L’s behalf, a cause of action that L 
might have against utility (“U”). U’s 
switch box and wiring may have been 
the cause of the fire. L’s insurer, (“I”), 
had already prosecuted a federal suit 
against U for L’s fire loss although L 
was not listed as a party plaintiff. That 
case was settled and a stipulation of 
dismissal with prejudice was filed.

Lawyer’s opinion letter to L let-
ter shows lawyer “carefully studied 
the appraisals and other information” 

provided by L at a one time meet-
ing with one of the partners of L. 
Lawyer’s letter opined to L that a 
further suit of L against U had merit, 
and a contingency fee agreement was 
attached inviting L to hire lawyer in it 
suit against U.

L did not sign the fee agreement 
and lawyer continued preparing and 
filing suit on behalf of T against L. 
L, through his present counsel wants 
lawyer to remove himself as T’s attor-
ney. L claims lawyer’s meeting with 
him and lawyer’s opinion regarding 
L’s prospects of litigation against U 
have created a conflict that does not 
permit lawyer to continue as T’s litiga-
tor in T’s suit against L.

This Committee typically does not 
provide formal opinions on matters 
in litigation in the recognition that 
one or another side in litigation may 
seek to use this Committee’s opinion 
to advance it cause. In addition, this 
Committee does not want to impinge 
upon the function of the Court sys-
tem to direct proceedings under its 
control. However, in this instance, the 
Committee is prepared to respond 
to your inquiries because you have 
asked the Committee to assist you in 
evaluating whether you can continue 
in the representation of a client in 
litigation. We believe that our Opinion 
can be helpful to you in regard.

Resolving questions of conflict of 
interest is primarily the responsibil-

ity of the lawyer undertaking rep-
resentation; so conflict charged by 
an opposing party should be viewed 
with caution because this objection 
can be used as a technique of harass-
ment. Comment, Rule 1.7.

The beginning point of analysis 
here should be the professional rela-
tionship of lawyer to both T and L. 
Clearly, there exists a client-lawyer 
relationship between T and lawyer 
at all pertinent times. Although L did 
not retain lawyer in its action against 
U, lawyer did perform professional 
legal service for L by rendering his 
legal opinion on U’s liability to L. And 
although the legal perspectives on T 
and L are not identical, those parties 
are sufficiently closely related to the 
predicate incident of the fire so that U 
might end up a third party defendant 
to T’s suit against L, or, a suit by T 
against L and L’s suit against U would 
likely be consolidated.

Scope of the Rules of Professional 
Conduct states:  

“Most of the duties flowing from 
the client-lawyer relationship 
attach only after the client ahs 
requested the lawyer to render 
legal services and the lawyer has 
agreed to do so.”  

Rule 1.7, in pertinent part, states: 

“(a) A lawyer shall not represent a 
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client if the representation of that 
client will be directly adverse so 
another client, unless:   
1. the lawyer reasonably believes 

the representation will not 
adversely affect the relation-
ship with the other client; and

2. each client consents after con-
sultation …

(c) The consultation required by 
paragraphs (a) and (b) shall include 
explanation of the implications of 
the common representations and 
my limitations resulting from the 
lawyer’s responsibilities to anoth-
er, or from the lawyer’s own inter-
ests, as well as the advantages and 
risks involved.” (Emphasis added)  

The facts related do not indicate 
the lawyer consulted with either T or 
L regarding simultaneous representa-
tion of clients with opposing interests 
arising out of the same occurrence. 
This Committee therefore, will assume 
that the lawyer did not consult with 
both clients regarding simultaneous 

representation and did not obtain the 
consent of both clients to such repre-
sentation. Assuming that to be the case, 
this Committee is of the view that the 
continued representation of T under 
the circumstances you have described 
is not in compliance with Rule 1.7(a).

Additionally, the facts presented 
clearly shows L to be a likely defen-
dant of any action the lawyer may 
bring o T’s behalf. The lawyer obvi-
ously thought L to beun-represented 
because the lawyer offered his profes-
sional services to L to sue U. Part of 
the Comment to Rule 4.3 states:

“During the course of a lawyer’s 
representation of a client, the lawyer 
should not give advice to anun-rep-
resented person other than advise to 
obtain counsel.”

Despite the attached opinion let-
ter by lawyer to L wherein the law-
yer states he “studied the appraisals 
and other information that you pro-
vided me”, lawyer states none of it 
was confidential and that all necessary 
information was publicly known being 
contained in the federal suit by I, L’s 

insurer, against U. While lawyer’s posi-
tion appears to be that if no confiden-
tial information is obtained and lawyer 
is not hired for continuing representa-
tion, no impermissible conflict exists.

This Committee does not agree with 
that analysis. Whether T’s motivation 
in “lending” his lawyer to L was inno-
cently helpful or a plan to enter the 
camp of his landlord by means of a 
“Trojan horse”, it is the Committee’s 
view that the lawyer could not rea-
sonably discount the fact that T and 
L, having adversarial interest, might 
eventually end up at opposite tables. 
In summary, it is not the issue of 
obtaining confidential information, 
but rather simultaneous representa-
tion of clients with directly adverse 
positions that constitutes an imper-
missible conflict, particularly where 
the required consultation was not 
given and one client objects to con-
tinued representation of the other cli-
ent. The Committee believes the Rules 
require lawyer’s withdrawal from fur-
ther representation of either party in 
this matter.
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Client File Retention
One of many obligations attorneys 
encounter following completion of a cli-
ent matter is the retention and mainte-
nance of closed client files. The initial 
question of how long a lawyer should 
keep client records appears to be very 
clear. In Maryland, Rule 1.15 of the 
Maryland Lawyers’ Rules of Professional 
Conduct provides, in relevant part, that 
complete records of the account funds 
and of other property shall be kept by 
the lawyer and shall be preserved for a 
period of at least five (5) years after the 
date the record was created. 

Unfortunately, file retention is not a 
cut and dry process; it requires some 
specific review by the attorney and 
some discretion and decision making. 
The Maryland State Bar Association 
Committee on Ethics, in addressing a 
lawyer’s responsibilities to maintain 
files, has adopted and repeated the fol-
lowing standards promulgated by the 
American Bar Association: 

1. Unless the client consents, a law-
yer should not destroy or discard 
items that clearly or probably belong 
to the client. Such items include 
those furnished to the lawyer by or 
on behalf of the client, the return of 
which could reasonably be expect-
ed by the client, and original docu-
ments (especially when not filed or 
recorded in the public records).
 
2. A lawyer should use care not to 
destroy or discard information that 
the lawyer knows or should know 
may still be necessary or useful in 

the assertion or defense of the cli-
ent’s position in a matter for which 
the applicable statutory limitations 
period has not expired.
 
3. A lawyer should use care not to 
destroy or discard information that the 
client may need, has not previously 
been given to the client, and is not oth-
erwise readily available to the client, 
and which the client may reasonably 
expect will be preserved by the lawyer.
 
4. In determining the length of time 
for retention or disposition of a file, 
a lawyer should exercise discretion. 
The nature and contents of some files 
may indicate a need for longer reten-
tion than do the nature and contents 
of other files, based upon their obvi-
ous relevance and materiality to mat-
ters that can be expected to arise.
 
5. A lawyer should take special care 
to preserve, indefinitely, accurate 
and complete records of the law-
yer’s receipt and disbursement of 
trust funds.
 
6. In disposing of a file, a lawyer 
should protect the confidentiality of 
the contents.
 
7. A lawyer should not destroy or 
dispose of a file without screening it 
in order to determine that consider-
ation has been given to the matters 
discussed above.
 
8. A lawyer should preserve, per-

haps for an extended time an index 
or identification of the files that the 
lawyer has destroyed or disposed of.

See, e.g., Ethics Docket No. 2005-01 
(noting, with regard to item 5, that this 
standard pre-dates the changes in the 
ethical rules and the adoption of the 
requirement to preserve such records 
for five years). In a world where space 
is always a luxury, an attorney would 
be well-served to devote some time to 
closed client matters and review those 
matters in light of the above. 

 
Additional issues also arise for attor-

neys and firms who are converting to 
electronic filing systems. Many jurisdic-
tions have had the opportunity to address 
these issues and now require client con-
sent before the disposal of physical client 
files that have been scanned and stored 
electronically. See Materials on Client File 
Retention, ABA Center for Professional 
Responsibility. http://www.american-
bar.org/groups/professional_respon-
sibility/services/ethicsearch/materi-
als_on_client_file_retention.html, last 
accessed on January 16, 2015. Many who 
have implemented such a system wisely 
seek to obtain that consent prior to the 
commencement of the representation, in 
the retainer agreement, in order to avoid 
future problems. The ethical practice of 
law requires attention to appropriate cli-
ent file retention and the ABA guidelines 
are a foundation for compliance with the 
attorney’s duty. 

James N. Gaither
Assistant Bar Counsel
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