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The ConTinuing need for 
BriCks and MorTar in The 
digiTal age
In Texas Department of Housing and Community 
Development v. Inclusive Communities, 567 U.S. __ (2015) 
the United States Supreme Court affirmed that “dispa-
rate impact” was a cognizable theory of liability under 
the Fair Housing Act. This theory of liability permits 
plaintiffs to proceed in a housing discrimination case 
when a policy has the effect of denying access to 

housing to one of the protected classes under the Fair 
Housing Act, even in the absence of any showing of 
discriminatory intent. In short, if there are policies that 
disproportionately impair protected classes’ access to 
housing, they must give way to less-restrictive means 
provided that no legitimate business interest is served 
by the more restrictive policy.

By david Prater
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The Fair Housing Act was enact-
ed in the wake of the assassination 
of Dr. Martin Luther King, Jr., 
and was intended as a dramatic 
response to the continued prac-
tice of racial segregation in hous-
ing. The Court acknowledged this 
history throughout its opinion.  
In the penultimate paragraph, 
Justice Anthony Kennedy wrote 

for the majority:

“Much progress remains to be 
made in our Nation’s continuing 
struggle against racial isolation. 
In striving to achieve our “his-
toric commitment to creating 
an integrated society,” we must 
remain wary of policies that 
reduce homeowners to nothing 

more than their race. But since 
the passage of the Fair Housing 
Act in 1968 and against the back-
drop of disparate-impact liabil-
ity in nearly every jurisdiction, 
many cities have become more 
diverse. The FHA must play 
an important part in avoiding 
the Kerner Commission’s grim 
prophecy that “[o]ur Nation is 
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moving toward two societies, 
one black, one white—sepa-
rate and unequal.” The Court 
acknowledges the Fair Housing 
Act’s continuing role in moving 
the Nation toward a more inte-
grated society.” Citations omitted.

In this respect, the opinion of the 
Court is a victory for contextual-
izing America’s civil rights statutes. 
By invoking the history and the 
public policy concerns that motivat-
ed the Fair Housing Act, the Court 
distanced itself from interpretations 
that would ignore this important 
context in favor of only viewing the 
text of the statute.

Inspired by this recent Supreme 
Court decision, this article attempts 
to contextualize the inclusion of 
persons with disabilities in the Fair 
Housing Act Amendments. This 
article also discusses the important 
role counties and local municipali-
ties play in creating, or imped-
ing, integrated housing opportuni-
ties. This role is likely to increase 
as the current Administration in 
Washington strengthens the Fair 
Housing Act and Amendments 
through agency action. Increasing 
the stock of affordable, accessible 
housing should remain a signifi-
cant advocacy priority to increase 
community integration for persons 
with disabilities.

Contextualizing ‘disability’
Segregation was not a practice iso-
lated to racial minorities. For much 
of the course of American history, 
disability was viewed most com-
monly as a medical issue to be 
cured. The policy response was 
clinically oriented. Hospitals, large 
state hospitals and other institu-

tions for people who would not be 
afforded a space in American life 
because of the perceived physical 
and mental short-comings arose 
as a response toward these per-
ceived short-comings. States and 
Congress actively encouraged the 
segregation and isolation of per-
sons with disabilities into large 
institutions for the purported ben-
efit of the person.

In addition to being segregated 
into hospitals and facilities, people 
with disabilities were also denied 
equal access to employment, public 
spaces, and government services. 
The most visible denial would come 
in the form of inaccessible facilities 
and denied physical access to peo-
ple who use wheelchairs or other 
assistive devices.

However, persons with disabili-
ties led a civil rights movement 
that changed the nature of those 
policies. Segregation and isola-
tion in society were not a natural 
consequence of disability. Instead, 
segregation and isolation were con-
sequences of public policies that 
excluded persons with disabilities, 
intentionally and unintentional-
ly. Disability is a social function 
where society creates barriers that 

restrict full participation by per-
sons with disabilities in the daily 
fabric of life.

As succinctly stated by David 
Pfeiffer, a political scientist, his-
torian, and leader in the disability 
rights movement: “There is noth-
ing a health care provider can do 
that will make us [people with 
disabilities] ‘normal.’ The prob-
lem is not the use of the wheel-
chair but the concept of what is 
normal. People who use wheel-
chairs are quite normal. We are 
different, but normal. We have a 
right to be different and a right to 
be treated equally.”

The call from persons with dis-
abilities was and remains similar to 
others – equal opportunity to enjoy 
the full benefits of American life. 
This call for community integration 
out of institutions and facilities 
and into the everyday fabric of life 
is the motivating principle for the 
inclusion of people with disabili-
ties into federal civil rights laws, 
including housing.   

The legislative objectives of this 
movement have been largely suc-
cessful. People with disabilities 
are protected in most major civil 
rights statutes. However, as recent-
ly reported by the United States 
Senate, Economic Self-Sufficiency 
remains a significant barrier for 
many persons with disabilities. 
Nearly one in three persons with 
disabilities lives in poverty. Only 
30 percent of people with disabili-
ties participate in the labor market. 
For those who do participate in the 
labor market, average income rep-
resents three-quarters of the income 
for non-disabled peers.

In the absence of more meaning-
ful employment opportunities for 
persons with disabilities and con-

tinued workplace discrimination, 
poverty will continue to restrict 
persons with disabilities to nursing 
home, state institutions, and other 
segregated facilities.

While Congress provides a mini-
mal social safety net for persons 
with disabilities who are not part 
of the labor force, this minimal 
safety net cannot conceivably afford 
a quality standard of living without 
being supplemented by additional 
public benefits. Consider the fol-
lowing: a monthly supplemental 
security income for a person with 
a disability who has never partici-
pated in the workforce because of a 
disability is $721. The monthly rent 
for a one-bedroom apartment in 
Baltimore is $1,000.

The National Low-Income 
Housing Coalition was made simi-
lar findings for almost every local 

jurisdiction in the United States. 
If you are disabled and receiving 
only SSI as income, you cannot 
afford the median rent in a one-
bedroom apartment.

The math is not hard. Absent 
additional subsidies, a person with 
a disability who has never partici-
pated in the labor force will require 
additional public benefits just to 
remain housed in the community. 
The alternatives are homelessness 
or placement in an institution or 
facility. Neither of these are alterna-
tives are what is meant by commu-
nity integration.

It is this context of poverty in 
which nearly one out of every three 
people with disabilities finds them-
selves. As Maryland commits itself 
to moving people with disabilities 
out of nursing homes and other 
facilities into community-based 

setting, the need for affordable, 
accessible housing only becomes 
more acute.

The bottom line is to create more 
community integration for persons 
with disabilities; more affordable, 
accessible housing is necessary. But 
where will this affordable, acces-
sible housing come from?

How Fair Housing 
Can Create Integrated 
Communities for Persons 
with disabilities 
As noted above, the private hous-
ing market does not create afford-
able housing for low-income per-
sons, regardless of disability. 
Nonetheless, people with disabili-
ties are two-and-a-half times more 
likely to live in poverty than their 
non-disabled peers. To address the 

DISCOVER THE MEMBERSHIP ADVANTAGE. 
401(k)s BUILT EXCLUSIVELY FOR LAW FIRMS.

The ABA RETIREMENT fuNDS PROGRAM   

(“the Program”) was created as an American 

Bar Association member benefit in 1963. The 

size and strength of the Program’s membership 

means you have access to a comprehensive 

and affordable retirement plan no matter the 

size of your firm.

CN0311-8583-0415

Call an ABA Retirement Funds Program
Regional Representative today!
866.812.1510  I  www.abaretirement.com 
joinus@abaretirement.com

The Program is available through the Maryland State Bar Association as a member benefit. This 
communication shall not constitute an offer to sell or the solicitation of an offer to buy, or a 
request of the recipient to indicate an interest in, and is not a recommendation of any security. 
Securities offered through Voya Financial Partners, LLC (Member SIPC).
The ABA Retirement Funds Program and Voya Financial Partners, LLC, are separate, unaffiliated 
companies and are not responsible for one another’s products and services. 

“For much of 
the course of 

american history, 
disability was 
viewed most 

commonly as a 
medical issue to 

be cured.”



10        Maryland Bar Journal           November 2015 November 2015         Maryland Bar Journal        11  

housing needs of persons with dis-
abilities and expand access to the 
community, more affordable, acces-
sible housing is needed.

Affordable housing is made pos-
sible chiefly by federal affordable 
housing programs. The basic struc-
ture of affordable housing law in 
the United States is that Congress 
provides appropriations for fed-
eral housing programs, and local 
jurisdictions and public housing 

authorities administer those funds 
in accordance with Congressional 
and executive regulations. Many 
decisions are left to local jurisdic-
tions based on their knowledge 
and expertise with the local hous-
ing market.

Some affordable housing pro-
grams, such as the Housing Choice 
Voucher Program, provide individ-
ual subsidies that allow extremely 
low-income people to participate 

in the private market. Other pro-
grams, such as the Low-Income 
Housing Tax Credit (LIHTC), actu-
ally result in the development or 
rehabilitation of below-market rate 
housing units.  

These are important resources 
that can be used to create more 
affordable, accessible housing 
opportunities. One of the program-
matic requirements of these and 
other affordable housing programs 

is the legal obligation to affirma-
tively further fair housing (AFFH).

The obligation to affirmatively 
further fair housing is more than 
simply not discriminating against 
the protected classes under the Fair 
Housing Act; it means local recipi-
ents of federal dollars must use that 
money in such a way as to create 
integrated housing opportunities.

Unfortunately, the obligation to 
affirmatively further fair housing 

has for most of the history of the 
Fair Housing Act and Amendments 
been dead-letter. When the first 
Secretary of Housing and Urban 
Development, George Romney, 
attempted to enforce this provi-
sion against local jurisdictions 
that continued to perpetuate seg-
regation, he was fired by President 
Richard Nixon.

Consequently, local jurisdictions 
would accept millions of federal 
dollars and certify to the United 
States they were complying with 
the law. The decades of housing 
segregation that continued to fol-
low, and in fact increased, around 
the United States after the passage 
of the FHA and the obligation 
to affirmatively further fair hous-
ing, would tend to support that 
this obligation often went ignored 
and in worst cases was actively 
resisted to create more segregated 
housing patterns.

However, after decades of 
inactivity, the United States 
Department of Housing and Urban 
Development under the administra-
tion of President Barack Obama has 
drafted a new rule on Affirmatively 
Furthering Fair Housing. The new 
rule is intended to provide more 
guidance to local jurisdictions as 
well as provide necessary data sets 

to closely analyze housing patterns 
and ensure that the classes protect-
ed under the Fair Housing Act and 
Amendments are provided equal 
opportunities to housing in any 
local jurisdiction.

With the Supreme Court decision 
in Inclusive Communities and the 
issuance of the new AFFH rule, the 
important role local jurisdictions 
and public housing authorities 
play in creating integrated commu-
nities is likely to expand, and hous-
ing advocates are likely to push 
for more local jurisdictions to con-
sider broader solutions. Part of the  
broader solution for community 
integration for persons with dis-
abilities is the creation of afford-
able, accessible housing. 

using aFFH to Create More 
affordable, accessible 
Housing opportunities
One need not go far to witness the 
consequences of the lack of afford-
able, accessible housing for persons 
with disabilities.

During a meeting of Baltimore 
City’s Journey Home Board, an advi-
sory panel to the Mayor’s Office of 
Homeless Services, people experi-
encing homelessness spoke in oppo-
sition to further clearing of home-

“Consider the following: a monthly 
supplemental security income for a 

person with a disability who has never 
participated in the workforce because 

of a disability is $721. The monthly 
rent for a one-bedroom apartment in 

Baltimore is $1,000.”
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less encampments. One such person 
spoke of his recent exit from a nurs-
ing home and his subsequent life on 
the streets. The other reported an 
unspecified mental health diagnosis, 
but also trouble affording a place to 
live in Baltimore City.

These stories are not unusual, nor 
are they limited to Baltimore City. As 
Maryland makes further advance-
ments to fulfilling its obligations 
to ensure people with disabilities 
reside in the most integrated set-
ting that is appropriate, the need for 
housing becomes more acute.

Local jurisdictions can encour-
age the development of afford-
able, accessible housing available 
to people with disabilities. Here 
are a few examples of what local 
jurisdictions can do to increase the 
availability of affordable, acces-
sible housing.

1) Encourage Development of 
LIHTC Development of Units
The Low-Income Housing Tax 
Credit program affords developers 
the upfront capital necessary to do 
development. A defect of the pro-
gram, however, has been opposition 
from communities to place multi-
family developments with afford-
able units.   

Local jurisdictions should work 
to facilitate the development of 
affordable housing in their juris-
dictions and combat the “not-in-
my-backyard’ attitudes that prevent 
the development of affordable hous-
ing and, subsequently, the ability of 
people with disabilities to reside in 
those jurisdictions.

2) Inclusionary Housing Policies
Three jurisdictions in the state 
of Maryland have inclusionary 
housing ordinances: Montgomery 

County, Howard County, and 
Baltimore City. This approach has 
proved a mix success. Compare 
Baltimore City – which, since pass-
ing its ordinance in 2007, has pro-
duced only 62 units because of the 
inclusionary Housing Ordinance 
– to Montgomery County, where 
inclusionary housing ordinance 
has been in place since 1974 and 
has produced more than 12,500 
affordable housing units. However, 
as Montgomery County becomes 
more urbanized it faces additional 
challenges for housing extremely 
low-income families. Most often, 
even affordable housing units 
developed through the inclusion-
ary housing law are out of the price 
range of extremely low-income 
people with disabilities without 
additional subsidy.

3) Appropriate More Federal Grants 
to Creating Affordable, Accessible 
Housing 
The creation of affordable, acces-
sible housing need not be done 
solely through new development. 
Local jurisdictions can take other 
measures to expand the affordable, 
accessible housing stock.

Modifications to create accessi-
ble housing can be extraordinarily 
expensive. For example, local coun-
ty and housing authorities can cre-
ate modification funds or loan pro-
grams to allow persons who need 
structural modifications to their 
homes or rental units and make 
efforts to track those units for other 
families who may need accessibility 
features in the future. Additionally, 
federal grants can be used as gap 
financing for affordable housing 
developments using other sources 
of financing. 

additional Challenges
As stated earlier, the basic model 
for national housing policy in the 
United States is federally funded 
and locally administered. However, 
since 2010, Congress has sub-
stantially decreased the availabil-
ity of funds for the United States 
Department of Housing and Urban 
Development. This poses a crisis of 
affordable housing, as well as a civil 
rights crisis for people who must 
continue to live in nursing homes or 
other institutions.

Additionally, in the most recent 
funding bill for the Department of 
Housing and Urban Development, 
an amendment was adopted that 
would prohibit HUD from using 
fund to implementing its final 
AFFH rule.

While the obligation to affir-
matively further fair housing and 
creating integrated housing may 
remain controversial in Congress, 
it is the law that local jurisdic-
tions must follow in the adminis-
tration of their program funded 
by grants from the United States 
Department of Housing and Urban 
Development.

The lack of affordable, accessi-
ble housing opportunities remains 
a key barrier to community inte-
gration for people with disabilities. 
The expansion of resources to cre-
ate these opportunities is of criti-
cal importance to creating the equal 
opportunities and access that will 
integrate people with disabilities 
into the daily fabric of American life.

Mr. Prater is a fair housing attorney with 
the Maryland Disability Law Center.
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Technology
Accessible
Need Not be a Fight,

and the Legal
Communityhas a Role in

Securing the Peace
By Gregory P. Care

I am fairly confident that I am not the only one who reaches for his 
smartphone within the first few minutes of waking each morning 
and subsequently spends much of the day firing off emails, making 

calls, looking up information, and taking the occasional detour to 
Facebook on a phone, tablet, or whatever device you prefer.

November 2015         Maryland Bar Journal        15  14        Maryland Bar Journal           November 2015
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Persons with disabilities are no 
different; however, for them, the 
implementation of this parade of 
exciting technology has been a 
bumpy ride. The same technology 
that has presented new opportu-
nities for access and engagement 
with society, employment, and 
entertainment has also presented, 
when not implemented properly, 
accessibility barriers that did not 
previously exist.

But it does not have to be this 
way. We, as lawyers and judges, 
are part of the solution, but not 
just in handling cases to compel 
companies to fix their inaccessible 
websites and mobile apps. How we 
run our offices plays a significant 
role as well.

Some Background on 
accessible Technology
Some of you may be reading for the 
first time that blind people get on 
the Internet and use smartphones 
just like anyone else, or that deaf 
people can use the “telephone” 
using video relay services so they 
can use their native sign language 
to communicate in real time. 

A properly coded website allows 
a person with a visual disability 
using screen access software and 
keyboard commands to interact 
with the same website sighted per-
sons use. That software accesses 
the code “behind the screen” and 
presents the information from the 
website in any number of formats: 
(1) synthetic speech, which reads 
aloud the code, (2) Braille, which 
is provided to the user on a refre-
shable peripheral device next to 
the keyboard, or (3) a magnified 
image of the screen. This is pos-
sible because all of this informa-
tion is built on binary code (the 

1s and 0s representing “on” and 
“off,” respectively). This numerical 
code is, by definition, digital infor-
mation. Because humans cannot 
meaningfully interpret the endless 
strings of 1s and 0s, we all rely 
on technology to do that for us. 
How we ask for that information 
to be presented depends on our 
circumstances. Digital information 
is inherently flexible, so it can be 
rendered in nearly any format our 
imaginations permit, such as audio, 
text, graphics, and movement. For 
websites, there are well-recognized 
and widely-applied accessibility 
coding standards such as the World 
Wide Web Consortium’s compre-
hensive, cross-disability standard 
known as Web Content Accessibility 
Guidelines 2.0 (WCAG 2.0), which 
is available online at www.w3.org/
TR/WCAG/.

Access technology may appear 
to be a relatively recent phe-
nomenon, but the first computer 
systems were largely inherently 
accessible because they were text-
based systems. As the graphical 
user interface, or GUI (pronounced 
“gooey”), became the norm, the 
coding of these images, links, but-
tons, and so on became critical to 
maintaining accessibility through 
screen access software.

However, the blind and others 
with print disabilities such as cere-
bral palsy, dyslexia, and upper spi-

nal cord injuries, were left out 
of the exciting tech boom when 
developers did not code websites 
and software to be accessed by 
screen-reading software. Similarly, 
the deaf were excluded when cap-
tioning was not properly imple-
mented or left off altogether. Even 
household machines that in previ-
ous generations were controlled by 
dials, levers, and other tactile con-
trols have, in our digital age, been 
replaced with touchscreens and 
digital displays that the blind can-
not use because they require sight 
to operate. The barriers to digi-
tal information we have erected, 
intentionally or not, are effectively 
excluding a very significant por-
tion of our friends and neighbors 
from the opportunity to live, learn, 
earn, and play.

In other instances, when imple-
mented properly, technological 
advances are expanding oppor-
tunities for persons with disabili-
ties to “live in the world,” as Dr. 
Jacobus tenBroek, the founder of the 
National Federation of the Blind, 
wrote in 1966. As telecommunica-
tions systems became more robust 
and cameras connected to those 
systems became ubiquitous, a form 
of off-site interpreting services 
called Video Remote Interpreting 
(VRI) was born. VRI uses video-
conferencing technology and a 
high-speed Internet connection to 

allow those who are deaf or hard 
of hearing to communicate in their 
native sign language with hearing 
persons through a qualified inter-
preter located at a remote location. 
In this way, VRI is far superior to 
a text telephone, also known as 
TTY. VRI is being used in a wide 
variety of settings including hos-
pitals, physicians’ offices, mental 
health care settings, police stations, 
schools, financial institutions, and 
workplaces. Entities may contract 
for VRI services to be provided 
by appointment or to be available 
on demand. While in-person inter-
pretation services are best, espe-
cially when complex and important 
information is being discussed, VRI 
offers a solution where that is not 
available.

Another exciting advance that 
technology offers is access for blind 
readers to books that had previ-

ously been available only in print. 
According to Frederic Schroeder, 
first vice president of both the 
National Federation of the Blind 
(NFB) and the World Blind Union, 
“[t]he most optimistic estimates 
project that today blind people 
have access to no more than 5 per-
cent of books and other published 
works, and that is in the indus-
trialized world.” Literacy for the 
Blind Without Borders: Ending the 
Book Famine, Braille Monitor, Vol. 
56, No. 8, Aug/Sept. 2013, avail-
able at: www.nfb.org/images/nfb/
publications/bm/bm13/bm1308/
bm130810.htm. In 2005, a group of 
libraries and universities began to 
work with Google Inc. to digitize 
their library collections. In 2008, 
through the HathiTrust, a collab-
orative repository of digital con-
tent, the University of Michigan 
made the more than nine mil-

lion digital books in its collection 
available to students, faculty, and 
staff who had documented print 
disabilities.

This opened a vast amount of 
information to the blind in a way 
that had never before been fea-
sible. And when a trade group 
and some individual authors sued 
the universities claiming copyright 
violations, the NFB intervened 
as a defendant to argue for the 
newly-found access as a fair use 
and a form of access permitted 
under the Chafee Amendment to 
the Copyright Act. In The Author’s 
Guild, Inc. v. HathiTrust, 755 F.3d 87, 
97-103 (2014), the Second Circuit 
Court of Appeals affirmed the dis-
trict court’s decision in favor of 
the defendants and held that a 
university, in discharging its obli-
gations under the Americans with 
Disabilities Act (ADA), may digi-

“The barriers to digital information we 
have erected, intentionally or not, are 
effectively excluding a very significant 
portion of our friends and neighbors 
from the opportunity to live, learn, 

earn, and play.”
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tize its library as a fair use under 
copyright law because it is a “trans-
formative use.” 

The NFB’s willingness to inter-
vene as a defendant in that case 
to protect an initiative to expand 
accessibility demonstrates how 
important the cause of access to 
information is for persons with dis-
abilities. And on the obverse of that 
coin, they and other advocates have 
not shied from also using the law 
as a means to compel accessibility 
where it was lacking.

legal reforms of digital 
Inaccessibility
There have been many important 
court decisions and settlements 
that have vindicated the right to 
access digital information. The 
first of those cases came in late 
1999, when the NFB sued America 
Online Inc. (AOL) in federal 
court in Massachusetts to make 
its Internet services accessible. 
Nat’l Fed’n of the Blind v. America 
Online, Inc., No. 99CV12303-EFH 
(D. Mass.). When the case settled, 
AOL committed to making acces-
sible the then-upcoming version 
of its Internet software and adopt-
ing policies to make its content 
accessible. Agreement between 
NFB and AOL, www.nfbcal.org/
nfb-rd/1633.html. Similarly, the 
first lawsuits to make ATMs acces-
sible through voice guidance, filed 
against Diebold, Inc. and Chevy 
Chase Bank of Maryland, both in 
2000, were quickly resolved in 
favor of accessibility and, in the 
case of Diebold, Inc., included an 
agreement to develop technol-
ogy jointly with the NFB. Diebold 
and NFB Partner to Develop Next 
Generation Voice-Guided ATMs, The 

Braille Monitor, Vol. 43, No. 11, 
Dec. 2000, available at: www.nfb.
org/Images/nfb/Publicat ions/
bm/bm00/bm0012/bm001202.htm. 

The next significant development 
came in National Federation of the 
Blind v. Target Corp., 452 F. Supp. 2d 
946 (N.D. Cal. 2006). There, the class 
plaintiffs sued Target under the 
ADA and two California civil rights 
laws alleging that Target’s web-
site was inaccessible to users with 
visual disabilities. Target argued 
that the laws did not apply to its 
website because the site was not 
a physical place of public accom-
modation. The district court reject-
ed Target’s defense, finding that 
there was a nexus between portions 
of Target’s website and its brick-
and-mortar stores that obligated 
Target to make those portions of 
its website accessible. Ultimately, 
the parties settled the matter for 
$6 million in damages for the state 
law claims and established a pro-
cess for ensuring that the website 
would become, and remain, acces-
sible. Agreement Between Target 
and the National Federation of the 
Blind, www.jimthatcher.com/files/
NFBTargetAgreement.doc.

The law took an important step 
forward in National Association of 
the Deaf v. Netflix, Inc., 869 F. Supp. 
2d 196 (D. Mass. 2012), where the 
plaintiffs sued Netflix under the 
ADA because no closed-captioning 
was available for the majority of 
movies on the company’s “Watch 
Instantly” online video service and 
other features were not usable by 
hearing-impaired patrons. Netflix 
unsuccessfully sought to dismiss 
the case. The court reasoned that, 
under First Circuit law, the video 
service need not have a corre-
sponding physical location to be 

considered a public accommoda-
tion under the ADA. Id. at 200-
02. This ruling is significant as 
the first judicial recognition that 
Internet-only businesses are obli-
gated under the ADA to make their 
websites accessible. Earlier this 
year, blind advocates expanded on 
this ruling when it obtained a simi-
lar decision in National Federation of 
the Blind v. Scribd Inc., No. 2:14-CV-
162, 2015 WL 1263336 (D. Vt. Mar. 
19, 2015). In that case, the online 
subscription book reading service, 
Scribd, argued unsuccessfully that, 
as an Internet-only business with 
no physical storefront, it could not 
be considered a public accommo-
dation. The Court ruled instead 
that the ADA’s definition of a  
public accommodation was ambig-
uous and that the legislative his-
tory resolved the ambiguity in the 
plaintiffs’ favor because the history 
conveyed Congress’s intent for the 
law to adapt and provide access 
according to changes in technology.

How lawyers and Judges 
Can advance accessibility
While lawsuits are a means of 
addressing inaccessibility, we, as 
lawyers and judges, have many 
more tools at our disposal to deal 
with this inequality. Much can and 
should be said for adopting acces-
sible technology in our own prac-
tices and chambers. Indeed, acces-
sibility is more than an aspirational 
goal, it is a statutory obligation. 
Title III of the ADA specifically 
lists the “office of an accountant or 
lawyer” in its definition of public 
accommodations that must make 
their services accessible. 42 U.S.C. § 
12181(7)(f). Likewise, Title II of the 
ADA requires access to the courts 

and its programs under Tennessee v. 
Lane, 541 U.S. 509, 531 (2004) (citing 
42 U.S.C. § 12131(2)).

Because law firm websites are an 
important (and often initial) point 
of connection with the public, they 
must be accessible to all. You lose 
nothing in flair or function by hav-
ing a web designer code the pages 
to be readable by the blind or videos 

captioned for the deaf, and many 
existing access barriers are quite 
easy to remedy. Some low-hanging 
but important fruit includes ensur-
ing that images have an alterna-
tive text description associated with 
them in the code, providing proper 
headings, and making sure links 
and buttons are labelled.

And for the judicial branch, not 

only does the public rely on court 
websites for information and forms, 
but lawyers with disabilities must 
be able to use e-filing applications. 
This is of particular importance here 
in Maryland as the judiciary begins 
to further implement its e-filing 
system, MDEC. Just last summer, 
the U.S. Department of Justice  
settled a complaint made against  
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the Orange County Clerk of Courts 
in Florida that requires online 
docket entries and records to be 
available in an accessible format. 
Settlement Agreement, Department 
of Justice Complaint #204-17M-440, 
www.ada.gov/occ.htm. 

Because persons with disabilities 
may be employees just as likely as 
they may be clients, lawyers and 
courts should be planning accord-
ingly when acquiring office hard-
ware and, in particular, software. 
There is a significantly higher rate of 
unemployment among the blind and 
other persons with disabilities (12.5 
percent, compared to 5.9 percent for 
non-disabled persons, according to 
the Bureau of Labor Statistics, www.
bls.gov/news.release/disabl.nr0.
htm), particularly in the legal field, 
but it is not because those potential 
employees lack the skill or ability to 
do the work of lawyers and judges. 
It is often assumed – incorrectly – 
that legal work requires hearing, 
vision, or some other trait that a 
person with a disability does not 
possess, but experience teaches that 
those assumptions are false. There is 
nothing inherent about a disability 
by itself that is a bar to practicing 
law. When proper steps are taken to 
ensure accessibility, nearly any per-
son with a disability can effectively 
assist their client. Any programs 
that we expect attorneys, paralegals, 
clerks, or assistants to interface with 
while servicing our clients should 
be accessible to all. This includes 
time-entry applications, document 
management systems, and discovery 
software, and it is better to ensure 
that your software is accessible 
before you have an employee or 
applicant with a disability.

And because you may have an 
opposing counsel who is blind, 

lawyers and their staff should 
become familiar with the steps 
necessary to ensure that PDF doc-
uments exchanged between coun-
sel are not mere scans (images) of 
a text document. Those documents 
should be text-searchable, which 
is made possible quite easily when 
creating a PDF from Word; it is also 
possible to work from a scanned 
document using Adobe’s built-in 
optical character recognition tech-
nology or other products, such as 
the Kurzweil 3000.

The good news is that everyone 
– as well as the law firm’s bottom 
line – benefits from these accessibil-
ity measures. Accessible software 
and websites are often less buggy 
and temperamental, and websites 
that are coded to comply with 
accessibility standards improve 
search engine optimization for 
online searches by potential clients. 
Properly created or converted PDF 
documents with text searching are 
infinitely more useful to attorneys 
searching an endless catalog of 
documents for only the ones with 
a key term. If you are skeptical 
that accessibility measures have 
universal benefits, look around 
your office. The flat-bed scanner, 
a mainstay of any law office, was 
created by Ray Kurzweil, who was 
searching for a way to allow the 
blind to read periodicals and other 
documents when “read” by opti-

cal character-recognition software. 
Although sighted users may not 
need the text-to-speech utility of 
Mr. Kurzweil’s invention, sighted 
lawyers rely on scanning every day 
to carry out their work. Along the 
same lines, dictation software like 
Dragon NaturallySpeaking renders 
bad typists, busy typists, and those 
who are unable to type because of 
disability all the same. 

Besides compliance with the law 
and expanding your potential cli-
ent base to include persons with 
disabilities, law firms should be 
using their market power to push 
vendors to improve the accessibil-
ity of their products (discovery 
management software is one area 
of particular concern). Insisting on 
accessible products and methods in 
your law office will send the mes-
sage to developers that accessibil-
ity cannot be ignored. The sooner 
we can have a society that develops 
accessibility from the start rather 
than much further down the road 
because a court has ordered chang-
es to be made, the better.

Mr. Care is a partner at Brown, Goldstein & 
Levy, LLP in Baltimore. He focuses his prac-
tice on civil litigation, including advocat-
ing for persons with disabilities on issues 
of access to technology, the Web, public 
accommodations, and public services.

“Much can and should be said for 
adopting accessible technology in our 
own practices and chambers. Indeed, 

accessibility is more than an aspirational 
goal, it is a statutory obligation.”
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By Teresa M. Elguézabal

Now, I had to be “rated.” Not for my physical beauty 
(as in, Was I a 10?), but rather, my permanent 
disabilities had to be measured. Three years earlier, 
on my way to court, a car had slammed me as I 
walked across the street. An ambulance rushed me 
to Shock Trauma in need of major repairs. Since 
then, I’d been mired in my workers’ compensation 
claim, an Odyssey that would expose me to nuances 
of the legal process that only a claimant can see.

Through her personal 
workers’ comp 

claim, an attorney 
finds her way

How I
Rated
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My case fell in the category of 
“temporary total disability” – scary, 
but it saved me. Workers’ comp 
promptly paid all my medical costs, 
plus a biweekly benefit that paid the 
mortgage and the rest of my bills. 
Call me lucky. 

Once I had finished all my medi-
cal treatment and physical rehab, 
my workers’ comp insurer (IWIF) 
hired a psychiatrist and a physical 
rehab doctor to evaluate and “rate” 
my impairments. IWIF arranged for 
a transport service to drive me to 
my independent medical evaluation 
(IME) appointments. My impair-
ment ratings would ultimately 
determine my permanent workers’ 
comp award.

 

The Psychiatrist’s IME  
Was Cathartic 
Because the accident had bruised 
the right frontal lobe of my brain, 
the psychiatrist hired to rate my 
cognitive deficits subjected me to 
a memory test. Regardless of test 
results, my brain was still good 
enough; look at all it had gotten me 
through – broken ribs and sacrum, 
a lung infection that required surgi-
cal intervention, and an eight-month 
hospitalization. Outpatient physical 
therapy, hip and knee replacements, 
more physical therapy. At last, I 
walked again.  

But, due to diminished stamina, I 
could only work part-time. Returning 
to my full-time position in the civil 
litigation unit of the Maryland Office 
of the Attorney General had been 
out of the question. So I had per-
suaded my way into a part-time, 
if temporary, position at a swanky 
downtown Baltimore firm. As for 
the memory test, all I could do was 
my best.

A compassionate man, the psy-
chiatrist who had to rate me focused 
on the emotional toll of my inju-
ries. Isolation. Loss of independence. 
Altered appearance. Talking about 
the crummy hand that life had dealt 
me, I sobbed and sniffled, creating a 
pile of crumpled Kleenex.

 

The Physical rehab 
doctor’s IME Tested  
My Patience 
The physical rehab doctor’s IME 
began with disclaimers. He was not 
my doctor; I couldn’t ask questions; 
and he worked for IWIF, not for me. 
Then, gesturing with the stack of my 
medical reports, he said, “It’ll take 
me a while to read this.”

With my bare legs dangling from 
the examination table, I sat as he 
turned page after page. Part-way 

through the stack, he looked up. 
“You used to be a lawyer?”

“I am a lawyer,” I replied. “Even if 
I don’t work after my temporary job, 
I’ll always be a lawyer.”

He rolled his eyes. 
My middle finger was ready to fly, 

so I tightened my hand into a fist. 
At work, I was mid-way through 

a part-time, five-month appoint-
ment, substituting for a young asso-
ciate on maternity leave. My Spanish 
had gotten me the job. I helped a 
senior attorney on cases for Spanish-
speaking poultry plant workers 
seeking overtime pay they’d been 
denied. With my Spanish and prior 
employment law experience, those 
chicken cases and I were a perfect 
match. People called me lucky.

Besides communicating with cli-
ents, I also worked on initial drafts 
of pleadings that the senior attorney 

reviewed and completed. For the 
law, we often relied on a thick, two-
volume treatise on the Fair Labor 
Standards Act (FLSA) that we laugh-
ingly called our “bible.”

One day, as I stepped away from 
my desk, my right foot hooked on 
something. I toppled, landing face 
down, arms under my belly hugging 
one of the FLSA books. My scream—
“AY-AY”—brought my supervisor 
and some office workers running 
to my door. To avoid their stares, I 
turned my cheek and rested it on the 
carpeted floor.

When I sat up, I noticed the cul-
prit: the strap of my purse hanging 
out of a low desk drawer forming 
a loop. 

People around me offered to help, 
but I said, “Please leave. Shut the 
door so I can get up.” I feared that 
I’d dislocated a hip or my knee.

baltimore  |  columbia  |  rockville  |  annapolis  |  frederick

phone: 443-393-7696   |   www.elvilleassociates.com
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Providing practical  
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Someone picked up the FLSA trea-
tise and set it on my desk, then 
everyone scurried away.

On my feet, I swayed my hips and 
bent my knees – all metal implants in 
place. Except for my bruised ego and 
sore forearms, nothing else was hurt. 
I required no medical treatment. The 
thick FLSA book under my belly had 
kept my hips and knees at a slight 
elevation. But I fell because I’d been 
unable to react and regain my bal-

ance with my already injured legs.
“Tell me about your mobility,” the 

rehab doctor said, continuing his 
IME. “How’s your walking?”

I began to show him the reduced 
flexibility in my knees, but he inter-
rupted. 

“I’ll test your flexion later,” he 
scolded. “Just answer what I ask.” 

Fine, I could play his game. “I 
can’t jump, skip, hop, or run. I have 
little lateral movement. Can’t play 

tennis. Can’t kick a mugger in the 
balls, if one tries to grab me on the 
street.” He showed no reaction. “My 
movement has to be deliberate, care-
ful, never automatic. I stub my toe, 
trip a lot.”

“But you’ve never fallen, have 
you?” 

I almost pumped my fist in tri-
umph. “Yes, I have.”

He blinked, taken aback. Served 
him right for not reading my full 

record beforehand.
“When was the last time you fell?”
I’d fallen only once, but answer 

only what’s asked. “Several weeks ago 
at work.”

He scribbled a note and moved 
on: “Did you drive here?”

“No, I came by transport service.”
Next, with me reclined on the 

examination table, the doctor tested 
the strength and range of motion in 
my arms and legs; he checked for 
muscle atrophy, my reflexes.

Most humiliating to me, he had 
to verify my scars, my body’s pocks 
and dents that tell my story. The 
puckered skin on my neck from the 
ventilator, feeding tube scar; road 
rash on my legs; orthopedic sur-
gery scars on my hips and knee. As 
he scanned the front of my body, 
my mind flashed to “requests for 
production of things.” I was the 
“thing,” the evidence produced for 
the insurance company’s expert to 
prod, poke, and judge.

“I have to check your back,” the 
doctor said, and I rolled onto my 
belly. He pushed the flaps of my 
gown aside and touched my upper 
ribcage, the indentation where a par-
tial rib was removed for the surgeon 
to scrape out infected lung tissue. 
When the doctor’s hand moved to 
my sacrum, I heard echoes of my 
wound nurse: “You’ll end up with a 
nasty scar back here. But no one has 
to see.” Have a look, doctor.

When finished, he said I should 
dress and wait. That he would return 
to walk me out. What was this? 
A slow day? On the way out, he 
asked, abruptly, “Why do you wear 
those shoes?” They were flats with 
Velcro closures on the ankle straps. 
“Can’t you lace or buckle a shoe?” 
he added.

Ah, still evaluating me. “I can, but 

I need straps to support my ankles, 
and this is what I had.”

In the empty waiting room, he 
asked, “Where’s your driver?”

“In the parking lot. I’ll call him 
and he’ll meet me by the front door.”

The doctor’s eyes flickered. Why? 
Oh, right, my credibility was on the 
line. Through a window, he’d prob-
ably watch me leave the building to 
verify my word, as he’d verified my 
scars.

 

Shrinking Me  
down to Size
A few weeks after the IME appoint-
ments, I read the reports. Following 
the American Medical Association 
Guides for the Evaluation of 
Permanent Impairment that consid-
er pain, weakness, atrophy, loss of 
endurance, and function, the physi-
cal rehab doctor “rated” me. Thirty-
five percent impairment of my right 
leg due to my right hip replacement; 
35 percent impairment of my left 
leg due to my left hip replacement; 
plus another 35 percent impairment 
due to my left knee replacement 
and ligament reconstruction. My 
jaw dropped. I’d been right, my 
impaired legs were the reason I fell.

When applied to tables of com-
pensation for impairments, the rat-
ings dictated the number of weeks 
of benefits I would receive as a 
permanent award. The higher the 
percentages, the bigger my award. 
I’d gotten great ratings.

But my poor legs! They’d been 
reduced to fractions.

There was more. Certain impair-
ments affect the entire person: 5 per-
cent impairment of my person due to 
my pelvic injuries (fractured pelvis 
and sacrum) and 9 percent due to my 
gait disturbance. The psychiatrist 

concluded that the practical effects 
of my cognitive deficits were now 
negligible – a little something to cheer 
– and combined it with vulnerability, 
anxiety, and reduced self-esteem for 
an additional 12 percent, making 
the total impairment of my person a 
whopping 26 percent. Dear, dear God.

The percentages diminished and 
insulted me. Made me feel like a child 
in Honey, I Shrunk the Kids. It would 
take time to shake off the fractions, to 
feel whole with my disabilities and 
the person I had become.

Yet, in my law practice, I had 
been guilty of legal insensitivity, too. 
I had quantified human damage. 
Ventured percentages of the likeli-
hood of success in particular cases. 
Sat with clients through depositions 
where their credibility was attacked, 
as mine was during my IME. I’d 
done all that with barely a nod to the 
potential harm to clients’ psyches, to 
their souls. Being a workers’ comp 
claimant opened my eyes to what 
had been in front of me all along, 
but, as a lawyer, I had never seen.

After shrinking me with its rat-
ings, workers’ comp extended an 
olive branch – a permanent award. 
Each time my bi-weekly benefit is 
direct-deposited into my checking 
account a smile lifts the corners of 
my mouth. Call me grateful. That 
money, though, is a mere fraction 
of the priceless insight gained from 
being a workers’ comp litigant.

Call me wise!

Ms. Elguézabal was as an assistant attor-
ney general in the civil litigation unit 
of the Maryland Office of the Attorney 
General, from 2003 through 2004. Later, 
in 2008, she worked for a short time at 
Brown Goldstein & Levy, LLP. Before mov-
ing to Maryland, Elguézabal had a legal 
career of 23 years in Madison, Wisconsin. 
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Educating childrEn 
with Dual Cognitive 
and emotional 
Disabilities

By nikki Mitchell and Hope Tipton

Adam, age 15, was statistically destined to fail. His grandmother was raising him because 
his parents had substance abuse issues. Adam often went without enough food to eat 
or clean clothing to wear. Additionally, Adam had an intellectual disability. He had an IQ 
of 55 and functioned at the same capacity as an 8-year-old. At his public school, Adam 
received special education services through an Individualized Education Program (IEP) 
with a primary disability coding of Intellectually Limited, meaning a low cognitive ability 
and adaptive behavior deficits that affect learning.
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Adam’s life was a daily strug-
gle, and while walking the halls of 
his high school, he experienced an 
event that would alter his personal-
ity, school experience and his entire 
life. Adam witnessed the murder of 
a fellow classmate inside his school 
building and was traumatized by 
the event. While most adolescents 
would have difficulty coping with 

this experience, Adam’s low adap-
tive skills made him especially inca-
pable of processing his feelings. 
Because of this event, Adam devel-
oped Post Traumatic Stress Disorder 
(PTSD). PTSD is often diagnosed 
in children who exhibit aggressive 
behaviors or re-experience a trau-
matic event when specific triggers 
occur. National Center for PTSD, U.S. 

Dept. of Veterans Affairs, available at 
http://www.ptsd.va.gov/.

Adam became aggressive in class 
when his PTSD was triggered and 
had extraordinary difficulty focus-
ing on schoolwork and interacting 
appropriately with his peers. As a 
result of these behaviors, the IEP 
team changed Adam’s primary dis-
ability on his IEP to that of Emotional 

Disability. Although Adam was 
already in a self-contained class-
room, the most-restrictive environ-
ment possible at his public school, 
when his teachers became concerned 
that they could no longer educate 
Adam due to his PTSD behaviors, 
they recommended his placement 
in a new, alternative school for 
Emotionally Disabled students or 
“ED” program.

ED programs are for students 
diagnosed with disorders that 
make it difficult for them to con-
trol their emotions and behavior 
without significant intervention. 
These disorders also affect the abil-
ity to learn. Often, a student with 
an emotional disability exhibits 
aggressive, oppositional behavior. 
On Adam’s first day of school in 
the ED program, his PTSD was trig-
gered when he witnessed a fellow 
classmate choke another classmate 
in the hallway. Unfortunately, these 
kinds of incidents were a regular 
occurrence at his new school and 
reminded him all too vividly of 
the frightening event that caused 
his PTSD. Sadly, Adam stopped 
coming to school again to avoid 
re-experiencing these events and 
triggering his PTSD.

Adam’s grandmother inquired 
about other, possible placements 
and was told by the IEP team 
that none were available. The IEP 
team was half-correct. There were 
no other public school placement 
options for Adam. However, there 
were non-public placement options 
that provided educational services 
to children exactly like Adam, those 
with both cognitive and behavior-
al/emotional disabilities, or dual-
diagnosed children. A student with 
a dual diagnosis has two separate 
disorders that interfere with some 

area of life. V. Thompson, What is 
Dual Diagnosis in Special Education? 
Available at www.ehow.com/
info_12266034_dual-diagnosis-spe-
cial-education.html.

The applicable law requires 
a public school to acknowledge 
when it is incapable of educating 
a student in a public school set-
ting. 20 U.S.C. §1412(a)(10)(B)(i) 
(2011). If a school cannot meet the 
educational needs of a student in 
a public school setting, then the 
school must pay for the student 
to attend a non-public school. Id. 
Non-public school placements are 
often more expensive for the public 
school system, and thus, are not 
common. Terry L. Jackson, et al., 
Non-Public Placements: State Policies 
and Procedures, National Association 
of State Directors of Special 
Education, Inc. (June 2004) www.
nasde.org/Portals/0/Documents/
Download%20Publications/DFR-
0405.pdf.

One wishes Adam’s story were 
the exception, but, unfortunately, 
there are many children like Adam 
in public school systems across the 
United States. Few public school 
districts have programs designed 
to effectively educate these children 
with both cognitive and emotional 
limitations and are hesitant to agree 
to a non-public placement for vari-
ous reasons. Instead, these children 
often miss significant amounts of 
school because parents are unable to 
navigate the special education pro-
cess. These students are often truant 
with resultant suspensions, and ulti-
mately, expulsions.

The federal Individuals with 
Disabilities Education Act of 2004 
(IDEA) governs the education of 
children with disabilities. 20 U.S.C. 
§§1401 et. seq. (2011). IDEA defines 

special education as “specially 
designed instruction, at no cost to 
parents, to meet the unique needs 
of a child with a disability […].” 20 
U.S.C. §1401(29) (2011). In order to 
receive special education services, a 
child must be diagnosed with a dis-
ability that adversely impacts his 
or her ability to learn. In general, 
children whose skills are commen-
surate with their cognitive abilities 
do not qualify for special education 
services. If a child is diagnosed 
with more than one disability, the 
IEP team must decide which is the 
primary disability affecting that 
child’s ability to learn.

Children with intellectual disabil-
ities must have significantly sub-
average educational performance, 
combined with deficits in adap-
tive behavior that manifests during 
the developmental period. 34 CFR 
300.8(c)(9). Children with emotion-
al disabilities display inappropriate 
types of behaviors or feelings, a 
general pervasive mood of unhap-
piness or depression, or have a 
tendency to develop physical symp-
toms or fears associated with their 
academic or social problems. 34 
CFR 300.8(c)(4). Examples of these 
disorders are Opposition Defiant 
Disorder (ODD), Major Depression 
and PTSD.

The determination of the primary 
disability code can have serious 
consequences for the child when 
the IEP team determines the best 
educational placement options. 
Children with an intellectual dis-
ability are 7.3 times more likely 
to be diagnosed with a psychiat-
ric disorder than their non-dis-
abled peers. E. Emerson, Prevalence 
of Psychiatric Disorders in Children 
and Adolescents With and Without 
Intellectual Disability, 47 JOURNAL OF 
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INTELLECTUAL DISABILITY RESEARCH 

51 (2003). Children with an intel-
lectual disability are 4.8 times more 
likely to develop PTSD than their 
non-disabled peers. Id. Placement 
in an ED classroom, where many 
children have conduct disorders, 
aggressive behaviors and emotional 
melt-downs, is likely to trigger a 
child’s PTSD symptoms.

The statute requires that educa-
tional services be rendered at no 
cost to the parents of the child and 
authorizes the funding of grants 
to the states that are conditioned 
upon the requirements of the legis-
lation. 20 U.S.C. §1411(a)(1) (2011). 
The formula for determining how 
much a state will receive is enu-
merated in the statute and is based 
upon the population. Id. at §1411(2)
(A)-(B). For example, in the 2013-
2014 school year, Maryland received 
approximately $805,478,144, or 6.60 
percent of its general education bud-
get, from federal dollars. Maryland 
State Department of Education, The 
Fact Book 2013-2014. In the same 
school year, Maryland expended 
approximately $1,481,789,761, or 
12.22 percent of its total budget, 
on special education services. Id. In 
Maryland, of the 102,578 children 
receiving special education servic-
es in the 2013-2014 school year, 
5,289 of them did so as a result of 
an intellectual disability. Id. In the 
same school year, 6,632 of them 
were doing so for an emotional dis-
ability. Id. (This number also does 
not include students with Attention 
Deficit Hyperactivity Disorder, 
which would be classified as “Other 
Health Impaired.”) Because the 
severity of intellectual and emo-
tional disabilities falls along a spec-
trum, not every child with one or 
both of these disabilities will appear 

the same or have the same educa-
tional requirements.

For several, possible reasons, 
public school systems have not cre-
ated separate programs for dual-
diagnosed children. Non-public 
placements, which may have pro-
grams specially designed for dual-
diagnosed children, are terribly 
hard to attain by parents. Though 
it is hard to measure why this is 
the case, one can speculate that it 
has to do with funding. In addition 
to school systems having limited 
funds, parents are often in the same 
position. If parents cannot success-
fully petition their child’s school 
for a non-public placement, they 
cannot afford the cost of a non-
public education for their child.

While much research has been 
done and educational techniques 
implemented for other disabilities, 
such as Autism, little has been done 
to understand the effect new learn-
ing environments have on dual-
diagnosed children. Jane McCarthy, 
Post Traumatic Stress Disorder in 
People With Learning Disability, 
7 Adv. Psychiatr. Treat. 163, 167 
(2001). It is, perhaps, this lack of 
understanding that results in a 
lack of motivation to explore new 
educational techniques for dual-
diagnosed children. Critics of the 
current educational techniques for 
children with both a severe intellec-
tual and an emotional disability cite 
the lack of teacher training in new 
educational techniques as a pri-
mary issue. President’s Commission 
on Excellence in Special Education 
(PCESE), Final Report to the President: 
Section 6 – Teacher and Administrator 
Preparation, Training and Retention, 
available at www2.ed.gov/inits/
commissionsboards/whspecial -
education/reports/six.html#teach. 

Indeed, in 2002, the PCESE com-
mented that “our nation is less 
likely to serve children with dis-
abilities well because of our failure 
to appropriately train […] special 
education teachers” and that this 
failure would “undermine efforts 
to increase the achievement of stu-
dents with disabilities.” Id.

It is imperative that new train-
ing options include the entire IEP 
team. The IEP team, consisting of 
teachers, parents, school psycholo-
gists and counselors, principals and 
school personnel, must be trained 
regarding the signs and symptoms 
of a student’s disabilities before 
the IEP team can determine what 
educational services are necessary 
for the student. In other words, 
you cannot put the cart before 
the horse. Once educational profes-
sionals and parents understand the 
disability and how it affects their 
particular student, then the IEP 
team can draft an IEP and arrange 
for an educational placement that 
fully meets that student’s needs. 
When IEP teams do not understand 
the student’s disability and how it 
impacts the student and his or her 
learning, then what gets developed 
is a very generic IEP that barely 
meets the basic educational needs 
of the student.

In addition, the furnishing of 
training options that are inclu-
sive of parents and/or caregiv-
ers assists parents in navigating 
the special education system by 
providing a knowledge foundation 
about their child. Parents are then 
able to more fully participate as a 
member of the IEP team. Ensuring 
that all members of the IEP team 
are on the same page is critical to 
the student’s educational success. 
After all, the school and parents 



34        Maryland Bar Journal           November 2015 November 2015         Maryland Bar Journal        35  

have the same goal—to educate the 
student. Therefore, aligning train-
ing for parents and members of the 
IEP team ensures that the entire 
team is equipped with sufficient 
knowledge to create a meaningful 
IEP tailored to the needs of each 
individual child.

When considering education-
al placements, it is important for 
IEP teams to be trained to rec-
ognize and understand the differ-

ence between PTSD and other emo-
tional disabilities. For example, in 
Adam’s scenario, putting a student 
diagnosed with PTSD in a class-
room with students who are ODD, 
aggressive, impulsive and other-
wise hard to manage, is not a ben-
eficial learning environment. This 
is especially important to consider 
when students with disabilities are 
2 to 3 times more likely to be bul-
lied than their non-disabled peers. 

National Bullying Prevention Center, 
www.pacer.org/bullying/resourc-
es/students-with-disabilities. It is 
imperative for public school sys-
tems to recognize the need for more 
appropriate placement options and 
work toward removing this obstacle 
if dual-diagnosed children are to 
have long term academic success.  
In other words, when it comes to 
educational placements for dual-
diagnosed students, one size 

does not fit all. Instead, a holistic 
approach is necessary.

The IDEA furthers this obstacle 
by forcing the IEP team to choose 
just one disability as the primary 
disability. Dual-Diagnosed chil-
dren can be particularly challeng-
ing because the strategies (accom-
modations and modifications to 
the child’s classroom instruction 
and work), that usually work with 
one diagnosis might not work 
when another is thrown into the 
mix. V. Thompson, What is Dual 
Diagnosis in Special Education? at 
www.ehow.com/info_12266034_
dual-diagnosis-special-education.
html. The natural ramifications 
of having either an Intellectual 
Disability or Emotional Disability 
as the child’s primary disability 
coding are illuminated in place-
ment settings where general edu-
cational techniques are most often 
employed. For example, for stu-
dents with processing and reading 
deficits, it may be challenging for 
them to receive oral instruction 
as how to complete a worksheet. 
The IEP needs to be tailored to the  
student’s specific education needs 
and must take into consideration 
each of the child’s disabilities and 
how those disabilities impact the  
student’s learning. It is naïve to 
require an IEP team to compart-
mentalize the disabilities and only 
address the one causing the most 
impact. This is futile, at best, when 
the student, who is living with the 
disabilities, cannot do so in order 
to learn in a classroom setting.

Changes to the IDEA could help 
alleviate many of the issues dis-
cussed. As the understanding of the 
effects of having both an intellectual 
and emotional disability evolve, so, 
too, should the legislation. The first 

way in which legislators can assist 
children with a dual-diagnosis is 
by making it a distinct disability 
code for children with both severe 
intellectual and emotional disabili-
ties. As a start, legislators could 
expand the Multiple Disabilities 
code to include the combination 
of an intellectual and emotional 
disability. Currently, this disabil-
ity code only includes 1) sensory 
and cognitive disabilities; 2) sen-
sory and physical disabilities; or 3) 
cognitive and physical disabilities. 
Adding a new disability or expand-
ing the Multiple Disability code 
will provide guidance to IEP teams 
for more appropriate IEP develop-
ment. Moreover, this allows the IEP 
team to choose the most accurate 
primary disability code since it is 
the combination of the disabilities 
that is most adversely affecting the 
child’s education. Creating a sepa-
rate disability coding or expanding 
the current coding can only be suc-
cessful if appropriate public edu-
cational placements exist within a 
school district. The public school 
system should be required to have 
at least one program within the 
system dedicated to educating chil-
dren with a dual-diagnosis of intel-
lectual and emotional disabilities.

If the school system is not able to 
submit plans for such a program, 
the law should require that a child 
with a qualified dual-diagnosis, 
per the definition, be given a non-
public placement at an appropri-
ate non-public school. A program 
suited to the particular needs of 
dual-diagnosed children, in gen-
eral, should be equipped to imple-
ment personalized instruction and 
psychosocial techniques according 
to the needs of the child. A more 
expedient transition to a non-pub-

lic placement for these children is 
crucial to their success. When the 
current public placement options 
are inadequate to address a child’s 
needs, the child must remain in 
that placement until the conclusion 
of their due process hearings or a 
the public school system concedes 
that it cannot meet the child’s edu-
cational needs. For each day this 
placement continues, a dual-diag-
nosed child misses instructional 
opportunities, fails to master skills 
and materials and falls further 
behind. The student is also at a 
greater risk for truancy, suspension 
and expulsion.

The advancement of resources 
and services available to dual-
diagnosed students is crucial. 
There must be a change in the 
atmosphere in the special educa-
tion system and the approach for 
dual-diagnosed children. Whether 
the solution is found in better 
teacher training, changes to fed-
eral law, more public educational 
placements or some combination 
thereof, the IDEA requires states to 
educate dual-diagnosed children 
appropriately. Policies that are 
structured to address the needs of 
dual-diagnosed children will serve 
to provide the atmosphere and ser-
vices that would truly benefit these 
students. Children who are liv-
ing with such severe disabilities 
deserve no less.

Ms. Mitchell is principal and Chief 
Administrative Officer of BRN Consulting, 
LLC, a consulting firm providing custom-
ized education compliance solutions. 
She may be reached at nmitchell@brn-
consultingllc.com. Ms. Tipton is a Family 
Magistrate for the Circuit Court for 
Baltimore City. Prior to her appointment, 
she was the founding Director of Project 
HEAL and practiced special education 
law for 10 years.
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By George W. liebmann

In late 1964, I was a young associate in 
a medium-sized Baltimore law firm. I 

was allowed to cut my teeth on insurance 
subrogation cases, and had begun to 
wonder why I had entered the law. 

My deliverance came when a partner, 
Lawrence Rodowsky (later a judge of the 
Maryland Court of Appeals) came down 
the hall and told me I had been assigned 
to work on a Maryland reapportionment 
case.“Which side are we on?” I inquired. 

“The Eastern side,” he replied.

 reapportionment
    fifty years
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Maryland at the time had not fallen 
into the clutches of the “political 
scientists,” comfortable persons of 
assured if moderate means intent on 
conferring the blessings of equality 
and mediocrity on everybody else. 
Maryland still thought of itself as “the 
Free State”; the memory of Governor 
Albert Ritchie’s and H.L. Mencken’s 
revolt against National Prohibition 
still lingered on. (See Prohibition in 
Maryland: A Collection of Documents 
(Baltimore: Calvert Institute, 8 West 
Hamilton Street, Baltimore, MD 
21201, 2012) The Eastern Shore, for 
which I was a new and improbable 
champion, no longer was entitled 
to have one of its citizens rotate 
into the Governorship every third 
election, as under the Constitution 
of 1851, but still enjoyed nine of 29 
seats in the state Senate. Kent County, 
with 15,481 people enjoyed one seat, 
as did Montgomery County with 
492,000. Unlike today’s anonymous 
legislators, the State Senators of that 
period are still remembered; lengthy 
bridges across the Susquehanna and 
Choptank Rivers are named after two 
of them. All but four of Maryland’s 24 
subdivisions had been established by 
1789. (Maryland Geological Survey, 
The Counties of Maryland (1907), 
426. The only serious lapse from the 
tradition of separate county repre-
sentation in the State Senate was a 
provision of the 1867 Constitution 
giving Baltimore City six seats rather 
than one. One of these was occupied 
in 1964 by the far from anonymous 
Senator Harry McGuirk, best remem-
bered for his admonition to an overly 
verbose colleague: “You’re beating a 
dead horse dead!”

Maryland’s polity was dis-
tinguished by two other unusual 
features. Along with Georgia and 
Mississippi, it retained a “county 

unit” system for the election of 
Governors. This assured that in 
the election of 1962 the successful 
Democratic nominee was J. Millard 
Tawes, a temperate man from one 
of the smallest and poorest of the 
Eastern Shore Counties (per capita 
income $797) rather than George 
P. Mahoney, a demagogic paving 
contractor from Baltimore County 
(per capita income $2,167).After the 
demise of the county unit system, 
Mahoney secured the Democratic 
nomination in 1966 with a cam-
paign against public housing: “Your 
home is your castle: protect it.” He 
was defeated by a Republican, one 
Spiro T. Agnew, whose Democratic 
supporters styled themselves 
“Agnewstics”.

The other unusual feature of 
Maryland government was the 
role of county delegations as local 
legislatures. “Every one of the 
other 47 states has one or more 
standing committees to which the 
local bills of all counties must be 
referred.”(Maryland Legislative 
Council, Research Report 23, 
at 17 (1944)) This system was 
upheld in Salsbury v. Maryland(346 
U.S.545(1954)) (differing rules of 
evidence) and McGowan v. Maryland 
(366 U.S. 420, 427, 537 (1965), see 
also South Carolina v. Katzenbach, 
383 U.S.301, 328(1966)) (differing 
Sunday closing laws). Following 
reapportionment, the larger coun-
ties acquired county councils 
and county executives, including 

Anne Arundel County’s Joseph 
Alton (jailed in 1974); Baltimore 
County’s Spiro Agnew (allowed to 
plead nolo contendere, 1973) and 
Dale Anderson (jailed in 1974), and 
Prince George’s County’s Jack B. 
Johnson (jailed in 2010).

Our resistance to this brave new 
world was of course unsuccessful, 
though we had some fun along the 
way. We eagerly reprinted a reform 
proposal put forward by several of 
the plaintiffs just before Reynolds v. 
Sims (377 U.S.533(1964) that would 
have retained separate county repre-
sentation, as well as the post-Reynolds 
congressional testimony of such lib-
eral luminaries as Attorney General 
Robert Kennedy, Deans Jefferson 
Fordham and Robert Mc Kay, for-
mer Solicitor General Lee Rankin and 
Maryland Senator Joseph Tydings, 
who, in order to stave off constitution-
al amendments, offered pious assur-
ances that Reynolds v. Sims would 
be construed to give wide discretion 
to the states to preserve separate 
county representation. Our delight-
ful adversary, the late Alfred Scanlan 
of Shea and Gardner (best known as 
the long-time counsel for the United 
States Catholic Conference), paid my 
role in this brief a nice back-handed 
compliment: “He’s kookier than the 
kooks I’m representing!”

We were, of course, defeated by 
a 5-2 vote in the Maryland Court of 
Appeals; the lengthy dissenting opin-
ion by Judge Wilson Barnes quoted at 
length from our brief. It proved to be 
more than the usual tombstone for a 
lost cause, hence this article.

The majority opinion, though 
invalidating separate county rep-
resentation even in an expanded 
53-member Senate because of 6 to 
1 disparities in size between dis-
tricts, upheld it in a 142-member 

“Population is not 
the same thing as 
registered voters, 

or votes cast.”
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tion and citing the Supreme Court’s 
little-noticed decision in Brown v. 
Thomson, 462 U.S.835(1983) uphold-
ing, partly on standing grounds, a 
disparity of 3.19 to 1 in appor-
tionment of the Wyoming House, 
noting that it would require dis-
tricts including 46.65 percent of 
the population to elect a majority 
of the house, and that there was no 
systematic discrimination.

In the fifth round of litigation, 
in 2002, the Maryland court speak-
ing through Chief Judge Bell in a 
6-to-1 opinion (Matter of Legislative 
Districting, 370 Md. 312(2002)) invali-
dated Governor Glendening’s plan, 
invoking the state constitutional prin-
ciple of “due regard” for local subdi-
visions, which it declined to view 
as a “secondary requirement,” and 
observing that the plan “had twen-
ty-two inter-jurisdictional or shared 
senatorial districts, an increase of 
four.” The plan propounded by the 
court reduced the number of inter-
jurisdictional districts to 14.

Finally, in “Round 6” in 2013, the 
Court of Appeals, again speaking 
through Chief Judge Bell, upheld a 
plan providing for 13 border crossings 
(In re 2012 Legislative Districting, 436 
Md. 121(2013)), one fewer than under 
the plan the court itself had pro-
pounded 10 years earlier.

It will be seen that the Maryland 
court, like many others, has endeav-
ored to use state “compactness” and 
“respect for local subdivisions” pro-
visions to attempt to limit gerryman-
dering, but that it has been not very 
successful in doing so. (See R. Pildes, 
Diffusion of Political Power and the 
Voting Rights Act, 24 Harv. J. of Law 
and Public Policy 119,137-39 (2000))

As Professor Michael Mc Connell 
has pointed out (M. Mc Connell, 
The Redistricting Cases, 24 Harv. J. 

of Law and Public Policy104 (2000)), 
when seats are allocated among sub-
divisions according to the method 
of equal proportions constitution-
ally mandated for the U.S. House of 
Representatives, “The rounding off 
process is purely random and both 
the largest and smallest districts are 
likely to have small populations.” “In 
states with many counties and a rela-
tively small legislative body it would 
be necessary to combine small coun-
ties into single districts [to avoid] 
systematic and significant overrepre-
sentation of rural voters.”

The Supreme Court has applied 
two different numerical tests: the 
“theoretical majority” and the “argu-
ment from extremes.” With respect 
to both approaches, the convention-
al percentages are 10 percent or 15 
percent. In other words, a 15 per-
cent approach applied to “theoreti-
cal majorities” would require that 
districts with at least 42½ percent of 

the population be necessary to elect 
a majority of the legislative house, 
a 10 percent rule would require 45 
percent. Both the 29-member and 
53-member Maryland Senate plans 
allowing separate county represen-
tation would fail these tests, largely 
because of the unusual variations in 
density of population in Maryland 
(under the 53-member plan, 37 per-
cent of the electorate could elect a 
Senate majority), but the Maryland, 
Massachusetts and Wyoming lower 
houses would pass it without dif-
ficulty as would those of many 
other states. The Maryland Court 
of Appeals majority in the1964 case 
noted that the 24 least populous dis-
tricts under the plan in which each 
county had at least one delegate had 
49.5 percent of the population and 
elected exactly half the delegates.

The “argument from extremes” 
makes no sense at all. It would 
invalidate the Massachusetts reap-

House, in which the largest district 
had 29,666 people and the smallest 
15,481. It noted that “five subdivi-
sions having 75.3% of the popu-
lation will select 106 delegates or 
74.7% of the membership... To us 
this demonstrates an honest and sin-
cere apportionment founded primar-
ily and principally upon popula-
tion.” (Hughes v. Maryland Committee, 
241 Md. 471(1965), cert. denied 384 
U.S.950 (1966))Similar indulgence 
to separate county representation 
where the ability of a popular major-
ity to rule was not in doubt was 
displayed in several other cases 
immediately following Reynolds v. 
Sims.(White v. Denman, 34 F.R.D.252 
(D.Mass. 1963), appeal dismissed 
329 U.S.28(1964)(separate represen-
tation for Nantucket and Martha’s 
Vineyard); Jackman v. Bodine, 44 N.J. 
414(1964); Id., 44 N.J. 453(1965); 
Schaefer v. Thomson, 240 F. Supp. 
247(D. Wyo. 1964)(upholding 2 ½  
to 1 disparity))

In 1974, in the second round 

of reapportionment litigation, the 
Maryland court, not surprisingly, 
was confronted with the sort of ger-
rymandering predicted in the dis-
senting opinions of Justice Harlan 
and Frankfurter. (In re Legislative 
Redistricting, 271 Md. 320 (1974)) It 
appointed a special master, former 
Chief Judge Hall Hammond, who 
sought to limit gerrymandering by 
using two mathematical tests of 
compactness set forth in an affi-
davit by an obscure University of 
Maryland political science profes-
sor, Parris N. Glendening, which 
I had procured in my new role 
as plaintiffs’ counsel. (Later, as 
Maryland’s Governor, Glendening 
became a shameless gerrymanderer 
in his own right). The plan under 
attack was propounded by the 
Governor pursuant to a new con-
stitutional provision (Article III, 
Section 5) reposing reapportion-
ment powers in him, which bade 
fair to make Maryland not merely 
a “strong governor” state but a  

virtual dictatorship.
The third round of reapportion-

ment litigation in 1982 was less con-
troversial. It involved a plan put forth 
by our former client Governor Harry 
Hughes which avoided gerryman-
dering by combining counties for 
purposes of Senate representation, 
the once-mighty Eastern Shore thus 
being reduced to two multi-county 
districts, each with one Senator. (In 
re Legislative Districting, 299 Md. 
658(1982))

The fourth round of reapportion-
ment in 1992 involved a plan put 
forth by Governor William Donald 
Schaefer. It was upheld by a major-
ity which held its nose in the pro-
cess. (Legislative Redistricting 
Cases, 331 Md. 574(1993)) A two-
judge dissenting opinion by Judges 
John Eldridge and Robert Bell res-
urrected Judge Barnes’ dissenting 
opinion of 27 years earlier and 
through it, our brief, alluding to 
Maryland’s long-established coun-
ties and traditions of local legisla-
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exercising its powers under section 
5 of the Fourteenth Amendment 
to endorse such plans. Use of pre-
existing and permanent subdivision 
boundaries limits gerrymander-
ing to the lines drawn within more 
populous subdivisions and greatly 
limits its possibilities. If a numeri-
cal test is needed, 42½ percent or, 
at most, 45 percent of the populace 
to control a legislative majority will 
do nicely. Because a neutral and 
rational formula is being applied, 
it is difficult to justify involvement 
of the Voting Rights Act, which 
requires “proof in each and every 
case that racially polarized voting 
patterns continue to exist in the 
specific jurisdiction whose electoral 
structure is being challenged.” (R. 
Pildes, Diffusion of Political Power 
and the Voting Rights Act, 24 Harv. 
J. of Law and Public Policy 119, 
132 (2000)). It is not necessary to 
accept Professor McConnell’s sug-
gestion that the Republican Form of 
Government clause be added to the 
Supreme Court’s arsenal; conven-

tional rational basis doctrine under 
the Equal Protection clause achieves 
this result, as Justice Stewart assert-
ed. (Lucas v. 44th General Assembly of 
Colorado, 372 U.S. 713, at 754(1964)
(dissenting opinion))

The writer makes no apology for 
the conclusion of his abortive Petition 
for Certiorari of 50 years ago: 

“The issues presented in the. . . 
second round of cases which have 
begun to appear on the Court’s 
docket relate less to the allocation 
among areas in a state and more 
to the nature of the relationship 
of a representative to his constitu-
ents. The issues now relate not to 
whether the predominant forces 
in the community will be able to 
make their weight felt, but rather 
to whether representatives are to 
retain significant and continuous 
relationships with their districts.

“Demands for mathemati-
cal perfection in apportionment 
and the creation of fluctuating 
constituencies crossing commu-

nity boundaries may result, not in 
more representative and effective 
legislatures, but rather in making 
legislatures overly dependent on 
the favor of political machines 
and pressure groups, agencies of 
mass communications, and the 
executive branch of government.” 
(Petition for Certiorari, Hughes 
v. Strong, October Term 1965, 
28.) See R. Hanson. The Political 
Thicket (1966), 122: “Mobility has 
created neighborhoods of strang-
ers and jurisdictions without tra-
ditions. . . In this context, alien-
ation from the political process, 
nonparticipation in the official 
system of politics or support for 
mass movements as an anti-poli-
tics reaction appears to be increas-
ing in metropolitan areas.”)

Mr. Liebmann is a principal in Liebmann 
and Shively, P.A., Baltimore. He served 
as Law Clerk to Chief Judge Frederick W. 
Brune (1963-64), as an Assistant Attorney 
General of Maryland (1967-69), and as 
an Executive Assistant to Governor Harry 
Hughes (1979-80).

portionment previously discussed 
where the only districts in a large 
house that deviated from the numeri-
cal norm more than slightly were 
those for two islands. The argument 
overlooks the fact that underrepre-
sentation, not overrepresentation 
is the vice to be cured. (Comment, 
48 Marquette Law Rev.516, 520-21 
(1965); R. Hanson, Courts in the 
Thicket, 12 American Law Review 
51, 77-78; White and Thomas, Urban 
and Rural Representation and State 
Legislative Apportionment, 17 
Western Pol.Q.724, 728(1964))

The numbers used are essentially 
fatuous. Population is not the same 
thing as registered voters, or votes 
cast. See Evenwel v .Abbott, No.14-
940 on the Supreme Court’s cur-
rent docket and Burns v. Richardson, 
384 U.S.73 (1966). Populations shift, 
sometimes drastically, between reap-
portionments.

Worse still, legislatures can be com-
posed of substantially equal subdivi-
sions and still be profoundly undem-
ocratic or perversely constituted. This 
has been the experience of the Third 
and Fourth French Republics, the 
Weimar German Reichstag, and the 
present Israeli Knesset. Proportional 
representation is perfectly consistent 
with even the most exacting equality 
standard, yet it produces fanatical 
splinter parties, geriatric major par-
ties, and weak coalition governments. 
At-large elections are also consistent 
with a strict population standard; 
in the wake of Reynolds v. Sims (377 
U.S.533 (1964)), the Illinois House in 
1964 was constituted on this basis, 
though the majority party provided 
a nominal opposition by allowing 59 
of the 177 candidates to run unop-
posed. The total effect of the Supreme 
Court’s wonderful reform, said to be 
Chief Justice Warren’s proudest act, 

was the creation of state legislatures 
that are economically more conserva-
tive and socially more liberal than 
their predecessors, and an almost 
permanent Republican majority in 
the federal House of Representatives. 
Minority, urban, and low-income vot-
ers have little reason to celebrate 
these results; indeed, the last four 
rounds of reapportionment litigation 
in Maryland have involved gerry-
manders designed to produce six dis-
tricts in which Baltimore City voters 
are dominant even though on a popu-
lation basis Baltimore City is only 
entitled to five.

The whole argument over appor-
tionment is divorced from the more 
important questions concerning the 
recruitment of legislators: how are 
persons of independence and integ-
rity to be obtained and what is the 
appropriate relation of local to state 
governments. The function of leg-
islatures under modern conditions 
is less as initiators of legislation but 
as checks on the executive and on 
popular passions stimulated by the 
mass media. That is the theory of 
our American polity, which was con-
ceived not as a pure democracy but 
as what Aristotle called a “mixed 
government.” Were the case other-
wise, there would be no Supreme 
Court to make mischief.

The new, fashionable remedy for 
this is the creation of “nonpartisan” 
redistricting commissions, chosen, 
perhaps to insure political purity 
and innocence, from the populace 
at large by sortition. This cure is 
as bad as the disease. These inex-
pert commissions will inevitably fall 
into the hands of the “political sci-
entists.” See the dissenting opinions 
in Arizona State Legislature v. Arizona 
Independent Redistricting Commission, 
576 U.S. (2015). They are the people 

who got us into this mess; they are 
not the people to get us out of it. For 
reasons stated by the late Pendleton 
Herring, government by Muldoon is 
almost invariably preferable to gov-
ernment by Goo-Goo. (P. Herring, 
The Politics of Democracy: American 
Parties in Action (1940)). The political 
scientists will inevitably worry about 
the Voting Rights Act, and will try 
to construct “majority-minority” dis-
tricts. The trouble (not the only trou-
ble) with these is that Blacks are not 
the only, or even the largest “minor-
ity” and the Voting Rights Act refers 
also to “language minorities [and] 
American Indian, Asian American, 
Alaska Natives, or of Spanish heri-
tage.” (42 USC 1973l(c)(3)). The result 
will be legislatures constituted like 
Noah’s Ark and as dysfunctional as 
deliberative bodies or agencies for 
compromise as the United Nations 
General Assembly.

I agree with Prof. Mc Connell 
that the right remedy can be sup-
plied by the Supreme Court, through 
abandonment of the ‘argument from 
extremes’ and automatic validation 
of plans allocating seats according 
to the method of equal proportions 
among subdivisions or constitution-
ally fixed groups of subdivisions 
where doing so does not permit “the 
systematic frustration of the will of 
the majority.” In order for this to 
happen, a legislature must give it 
the opportunity to do so, by enact-
ing two plans: the first a principled 
plan based on county representation 
and the second a conventionally ger-
rymandered plan, which “shall not 
become effective” if the first plan 
“is declared valid.” This course was 
followed by the Maryland General 
Assembly in 1965. (241 Md. at 476). 
Congress could encourage a change 
of heart by the Supreme Court by 
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Law firm provided pro bono services 
for an elderly resident of a Veterans 
hospital by engaging in discussions 
about her needs for a will. As those 
discussions proceeded it was discov-
ered that her assets were quite signifi-
cant. The complexity of preparing the 
proposed will expanded as the firm 
was directed by her to locate about 
35 proposed beneficiaries. The firm 
prepared five drafts of the will but 
the client passed away before the final 
draft could be executed.

When the client died the firm sought 
advice from Bar counsel, who advised 
them to seal their files and cease all 
work. Bar counsel also advised the 
firm that the attorney-client privilege 
would survive her death and they 
could no longer discuss their rep-
resentation of the client with any-
one. Now the firm has been contact-
ed by two individuals in possession 
of Letters of Administration for the 
firm’s former client’s Estate. They are 
seeking a copy of the unexecuted will. 
The firm wants advice on whether it 
can provide that information given 
Bar counsel’s admonition concerning 
attorney-client privilege.

This Committee ordinarily does 
not opine on legal questions, and this 
appears to be just that. However, it is 
hornbook law that a duly appointed 
personal representative/legal admin-
istrator of a deceased person has all 

of the rights and privileges of the 
deceased, commonly stated as “stands 
in the shoes” of the deceased. See, Md. 
Code Ann., Estates and Trusts Article,

Sec. 1-301(a). That being the case, 
the Personal Representatives are enti-
tled to possess anything that belonged 
to the deceased, which would obvi-
ously include the unexecuted copy of 
the will.

Rule 1.6, Md. Rules of Professional 
Responsibility, addresses the lawyer’s 
duties to not reveal information relat-
ing to representation of a client unless 
the client gives consent. It provides as 
follows:

Rule 1.6 Confidentiality of 
Information.
(a) A lawyer shall not reveal informa-
tion relating to representation of a cli-
ent unless the client gives informed 
consent, the disclosure is impliedly 
authorized in order to carry out the 
representation, or the disclosure is 
permitted by paragraph (b).
(b) A lawyer may reveal information 
relating to the representation of a 
client to the extent the lawyer reason-
ably believes necessary:

(1) to prevent reasonable certain 
death or substantial bodily harm;
(2) to prevent the client from com-
mitting a crime or fraud that is 
reasonably certain to result in 
substantial injury to the financial 

interests or property of another 
and in furtherance of which the 
client has used or is using the law-
yer’s services;
(3) to prevent, mitigate, or rectify 
substantial injury to the financial 
interests or property of another 
that is reasonably certain to result 
or has resulted from the client’s 
commission of a crime or fraud in 
furtherance of which the client has 
used the lawyer’s services;
(4) to secure legal advice about the 
lawyer’s compliance with these 
Rules, a court order or other law;
(5) to establish a claim or defense 
on behalf of the lawyer in a con-
troversy between the lawyer and 
the client, to establish a defense 
to a criminal charge, civil claim, 
or disciplinary complaint against 
the lawyer based upon conduct in 
which the client was involved or to 
respond to allegations in any pro-
ceeding concerning the lawyer’s 
representation of the client; or
(6) to comply with these Rules, a 
court order or other law.

Given the fact that the Personal 
Representative is, for legal purposes, 
the client, giving the unexecuted will 
to that Personal Representative does 
not amount to a disclosure. Even if it 
did, however, Rule 1.6(b)(6) permits 
disclosure to comply with a “court 

order.” The Letters of Administration 
presented the firm by the Personal 
Representative are a court order enti-
tling that Personal Representative to 
gather all of the property of the dece-
dent. See, Safe Deposit & TrustCo. of 
Baltimore v. Tait, 54 F.2d 383 (D. Md. 
1931); Sullivan v. Doyle, 193 Md. et 
al., G7 A.2d 246 (1949); State for use of 
Czyzowicz v. Brown, 170 Md. 97, 183 A. 
256 (1936).

Rule 1.15(d) is also instructive here. 
That rule states, in pertinent part:

Rule 1.15 Safekeeping Property
(d) Upon receiving funds or other 
property in which a client or third 
person has an interest, a lawyer shall 
promptly notify the client or third 
person. Except as stated in this Rule 
or otherwise permitted by law or by 
agreement with the client, a lawyer 
shall deliver promptly to the client 
or third person any funds or other 
property that the client or third per-
son is entitled to receive and, upon 
request by the client or third person, 
shall render promptly a full account-
ing regarding such property.

Pursuant to this rule a lawyer must 
promptly deliver to a client or a third 
person any property that the client or 
third person is entitled to receive. Even 
if the Personal Representative is not 
actually the “client”, he/she certainly 
has, under the law, the right to receive 
all property of the decedent. The unex-
ecuted will prepared for the client is 
such property and the personal repre-
sentative is entitled to receive it.

It is the opinion of the Committee that 
the applicable Estates and Trust princi-
ples, in combination with the aforesaid 
Rules of Professional Responsibility, 
require that the law firm turn copies 
of the unexecuted will over to the duly 
appointed Personal Representative.

Does Attorney-Client Privilege Apply to an Unratified Will 
That Personal Representatives Are Requesting?
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Prospect Theory Revisited
John Dean, White House Counsel dur-
ing the Nixon administration, was the 
keynote speaker at the most recent 
meeting of the National Organization of 
Bar Counsel in Chicago. He spoke about 
Prospect Theory, as he had the last time 
I saw him speak in 2012.  An article on 
these pages was inspired by that speech 
and his recent remarks refined the sub-
ject so a return to the theory seemed 
warranted. A refresher: Prospect Theory 
holds that an innate psychological bias 
causes decision makers to be risk averse 
when choosing between two possible 
outcomes that can result in a gain and 
risk preferring when deciding between 
two outcomes that can result in a loss. 
A person confronted with a choice of 
receiving $100 or a one in two chance 
of receiving $200 at the risk of receiving 
nothing, will generally take the money. 
When faced with a sure loss of $100 or 
a one in two chance of losing nothing at 

the risk of a $200 loss, most people will 
take the risk. The theory helps explain 
cover-ups -- the individual who has 
engaged in misconduct resorts to fab-
rications or evasions and thereby risks 
greater penalties in order to avoid the 
often smaller, but certain penalty that 
confession would engender. John Dean, 
at the center of the Watergate scandal, 
knows something about cover-ups.

Dean, in his recent speech, talked 
about individuals, especially lawyers, 
who find themselves in a “loss frame,” 
or a choice between two possible nega-
tive results. In other words – a losing 
situation. He posits that the loss frame 
creates a “cognitive bias toward con-
cealment.” Attorneys often face ethi-
cal dilemmas in their representation of 
clients and face loss frame situations 
when a risky ethical violation appears 
attractive, when things seem to be going 
poorly for the client, the lawyer, or both. 
Richard Painter, Lawyers’ Rules, Auditors’ 
Rules and the Psychology of Concealment, 
84 Minn. L. Rev. 1399 (2000). The worse 
things get, the more likely a lawyer will 
compound her and her client’s troubles 
with violations of ethics rules or laws. 
Painter, a proponent of the theory, has 
written that defense lawyers who learn 
that their client’s case is proceeding 
worse than their client’s expectation 
are more likely to behave unethical-
ly than are lawyers who believe that 
their client’s case is proceeding better 
than expected. Painter, Irrationality and 
Cognitive Bias at a Closing... 69 Fordham 
L. Rev. 1111,1112 (2000). Dean’s recent 

speech echoed Painter’s advice: A law-
yer who understands the cognitive bias 
towards concealment when within the 
loss frame should be able to recognize 
such a situation, step back and critically 
evaluate his own judgments. Id. at 1131.

Once a lawyer recognizes that she 
is in a loss frame situation (and this is 
often not an easy task, since optimism 
abounds), she must realize that her 
own decision-making could be flawed 
and collaboration with a disinterest-
ed party, i.e., an attorney not in the 
loss frame, is vital. For a lawyer, few 
loss frame situations are perceived to 
be worse than a legitimate complaint 
to Bar Counsel. Before the attorney 
deals with the merited complaint, she 
should recognize that there is a cogni-
tive bias toward concealment and that 
the advice of a disinterested third party 
(a lawyer knowledgeable in ethics and 
disciplinary law) is more than appro-
priate, it is a demonstration of respon-
sibility commensurate with profession-
al behavior. We suggest that Prospect 
Theory has real value in assessing 
behavior because our experience in 
disciplinary cases, anecdotal though 
it might be, supports that opinion. In 
so many cases, we find misrepresenta-
tions to courts, clients and bar counsel 
in an effort to conceal some mistake or 
ethical breech that if revealed would 
result in a loss often much less than the 
one faced by the lawyer who seeks to 
cover-up.  

Glenn M. Grossman and Jessica Boltz
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Dispute Resolution and Prevention

The Honorable Martin P. Welch retired recently after more than twenty-one years of distinguished 
judicial service, including ten years as Judge in Charge of the Family Division and four years as 
Chief Judge of the Circuit Court for Baltimore City. Prior to his service on the bench, he spent 
twelve years in the Baltimore City Solicitor’s Office, first in the Contracts and Tax, Pensions and 
Finance Sections and later in the Corporate Division. A leader in the community, he has served 
on the boards of numerous educational, charitable, and business organizations. Judge Welch now 
brings this distinct record of dedication and achievement to The McCammon Group to serve 
the mediation and arbitration needs of lawyers and litigants throughout Maryland and beyond.

Hon. Martin P. Welch (Ret.)
Retired Chief Judge

Circuit Court for Baltimore City


